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BACKGROUND MATERIALS ON WIRETAPPING, EAVES- 
DROPPING, AND THE BILL OF RIGHTS 


TUESDAY, MAY 20, 1958 


Unitep Sratrs Senate, 
SUBCOMMITTEE ON ConsTITUTIONAL RiGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
(By order of the Chairman, Senator Thomas C. Hennings, Jr., the 
enclosed materials have been printed as an appendix to the hearings 
held by the subcommittee on the above date). 
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BACKGROUND MATERIALS ON WIRETAPPING, EAVESDROPPING, 
AND THE BILL OF RIGHTS 


PART I. THE BILL OF RIGHTS 


AMENDMENT I 


Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or of 


the press; or the right of the people peaceably to assemble and to petition the 
Government for a redress of grievances. 


AMENDMENT II 


A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep and bear Arms, shall not be infringed. 


AMENDMENT III 


No Soldier shall, in time of peace be quartered in any house, without the con- 
sent of the Owner, nor in time of war, but in a manner to be prescribed by law. 


AMENDMENT IV 


The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no War- 
rants shall issue, but upon probable cause, supported by Oath or affirmation, and 
particularly describing the place to be searched, and the persons or things to 
be seized. 

AMENDMENT V 


No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when in actual service in time of 
War or public danger; nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public use, 
without just compensation. 

AMENDMENT VI 


In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed, which district shall have been previously ascertained 
by law, and to be informed of the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have compulsory process for ob- 
taining witnesses in his favor, and to have the Assistance of Counsel for his 
defence. 


AMENDMENT VII 


In suits at common law, where the value in controversy shall exceed twenty 
dollars, the. right of trial by jury shall be preserved, and no fact tried by jury, 


shall be otherwise reexamined in any Court of the United States, than according 
to the rules of the common law. 


83 
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AMENDMENT VIII 


Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted. 


AMENDMENT Ix 


The enumeration in the Constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people. 


AMENDMENT X 


The powers not delegated to the United States by the Constitution nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the people. 





PART II. STATUTES 


SECTION A. FEDERAL STATUTES 


Titte 47, Unirep Srates Cope 
§ 501. General penalty. 


Any person who willfully and knowingly does or causes or suffers to be done 
any act, matter, or thing, in this chapter prohibited or declared to be unlawful, or 
who willfully and knowingly omits or fails to do any act, matter, or thing in this 
chapter required to be done, or willfully and knowingly causes or suffers such 
omission or failure, shall, upon conviction thereof, be punished for such offense, 
for which no penalty (other than a forfeiture) is provided herein, by a fine of 
not more than $10,000 or by imprisonment for a term of not more than two years, 
or both. (June 19, 1934, ch. 652, § 501, 48 Stat. 1100.) 


§ 605. Unauthorized publication or use of communications. 


No person receiving or assisting in receiving, or transmitting, or assisting in 
transmitting, any interstate or foreign communication by wire or radio shall 
divulge or publish the existence, contents, substance, purport, effect, or meaning 
thereof, except through authorized channels of transmission or reception, to any 
person other than the addressee, his agent, or attorney, or to a person employed 
or authorized to forward such communication to its destination, or to proper 
accounting or distributing officers of the various communicating centers over 
which the communication may be passed, or to the master of a ship under whom 
he is serving, or in response to a subpena issued by a court of competent jurisdic- 
tion, or on demand of other lawful authority ; and no person not being authorized 
by the sender shall intercept any communication and divulge or publish the 
existence, contents, substance, purport, effect, or meaning of such intercepted 
communication to any person; and no person not being entitled thereto shall re- 
ceive or assist in receiving any interstate or foreign communication by wire or 
radio and use the same or any information therein contained for his own benefit 
or for the benefit of another not entitled thereto; and no person having received- 
such intercepted communication or having become acquainted with the contents, 
substance, purport, effect, or meaning of the same or any part thereof, knowing 
that such information was so obtained, shall divulge or publish the existence, 
contents, substance, purport, effect, or meaning of the same or any part thereof, 
or use the same or any information therein contained for his own benefit or for 
the benefit of another not entitled thereto: Provided, That this section shall not 
apply to the receiving, divulging, publishing, or utilizing the contents of any 
radio communication broadcast, or transmitted by amateurs or others for the 
use of the general public, or relating to ships in distress. (June 19, 1934, ch. 652, 


§ 605, 48 Stat. 1103). 
SECTION B. STATE STATUTES 
1. MEMORANDUM ON STATE WIRETAPPING LAws 


May 7, 1958. 
To: Hon. Thomas C, Hennings, Jr., chairman, Subcommittee on Constitutional 
Rights. 
From: American Law Division, Library of Congress. 
Subject: State wiretapping laws. 


I. States which have established by law a procedure whereby law enforcement 
officers may obtain advance judicial sanction for their wiretapping. 

Maryland.—Ex parte orders for interception of telephonic and telegraphic 
communications may be issued by judges of designated courts upon verified ap- 
plication of the Attorney General, any State’s attorney, or any duly constituted 
police officer. 85 
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The application must contain certain statements, among which are: 

(1) There are reasonable grounds to believe that a crime has been committed 
or is about to be committed. 

(2) There are reasonable grounds to believe that evidence will be obtained 
essential to the solution of such crime, or which may enable the prevention of such 
crime. 

(3) There are no other means readily available for obtaining such information. 

Identification of the telephone or telegraph line from which information is to 
be obtained, and the purpose thereof, shall be made “as fully as possible” in both 
application and order. 

Orders shall not be effective longer than 30 days, but may be renewed or 
continued, in the discretion of the court, for an additional period not to exceed 30 
days, on application of officer securing original. 

The use in court of evidence obtained by wiretapping is limited to that ob- 
tained in conformity with this legislation, and then only in a prosecution for the 
crime or crimes’ specified in the court order, in the circuit courts of the State, 
or in the criminal courts of Baltimore City. Annotated Code (Flack, 1957 Com. 
Supp.) article 35, section 100 and the following. 

New York.—Ex parte orders for the interception, overhearing, or recording of 
telegraphic or telephonic communications may be issued by judges of designated 
courts upon oath or affirmation of a district attorney, the attorney general, or 
any police officer above the rank of sergeant that there is reasonable ground to 
believe that evidence of crime may be thus obtained. The words “overhearing or 
recording” are designed to cover eavesdropping and were added to the law in 1957. 

Identification of telephone number, or telegraph line, and description of per- 
sons whose communications are to be intercepted, overheard, or recorded, and the 
purposes thereof are required. 

Such orders are effective for a specified time not exceeding 2 months, but may 
be extended or renewed by the issuing judge upon his being convinced that a 
renewal is in the public interest. Criminal Code (McKinney, 1945), section 
813-a. 

This legislation contains no prohibition against the use in court of evidence 
obtained by wiretapping not conducted in conformity therewith. By reason 
of their application of the colateral evidence rule, evidence thus acquired is 
admissible in New York courts (People v. Katz (1952) 114 N. Y. S. 2d 360). 

The legality of this legislation has been denied by State Supreme Court Jus- 
tice Samuel H. Hofstedter in his ruling of January 2, 1958 in Jn the Matter of 
Interception of Telephone Communications (New York Law Journal, Jan. 3, 
1958, p. 1, col. 5). The justice said that under the decision of the United 
States v. Benanti (26 U. S. Law Week, 4045), decided December 9, 1957, no 
wiretap order pursuant to section 813-a of the Code of Criminal Procedure may 
lawfully be issued. He further said: 

“As we have no system of advisory opinions in this State and, according to our 
practice, applications for wiretaps are made at special term, part II, this memo- 
randum will apprise enforcement and prosecuting officers that while I preside at 
special term, part II, during this month no application for a wiretap order will be 
honored. 

“Under the decision in Benanti, orders authorizing interceptions are contrary 
in controlling Federal law. Its authority requires me, therefore, to deny any 
application for such an order. For all wiretaps, whether ‘authorized’ or not in 
this State are now illegal. * * *” 

Justice Hofstedter’s memorandum opinion as such cannot be contested di- 
rectly to the State’s appellate division, however, if an enforcement official submits 
a wiretap order to the justice, and he refused to sign it, the official then may ap- 
peal the decision to the higher court. 
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Oregon.—Eze parte orders for interception of telecommunications or radio com- 
munications, as such terms are defined’ may be issued by judges of designated 
courts upon verified application of a district attorney. 

7 eveae statements must be set forth in the application among which are the 
ollowing : 

(a) There are reasonable grounds to believe that a crime directly and imme- 
diately affecting the safety of human life or the national security has been 
committed or is about to be committed. 

(b) There are reasonable grounds to believe that evidence will be obtained 
essential to the solution of such crime, or which may enable the prevention of 
such crime. 

(c) There are no other means readily available for obtaining such informa- 
tion. 

The application and any order issued thereon shall identify “fully” the tele- 
phone or telegraph line, or other telecommunication or radio communication 
carrier or channel from which the information is to be obtained and the purpose 
thereof. 

Orders shall not be effective longer than 60 days, but may be renewed or con- 
tinued, in the discretion of the court, for an additional period of not to exceed 
60 days, on application of officer securing original. There may be further re- 
newals thereafter for a period not to exceed 30 days (Rev. Stat. (1953) § 
141.720). 

Evidence of the contents of any telecommunication or radio communication 
obtained without a court order shall not be admissible in any court of the State 
(Rev. Stat. (1953) see. 41.910). 

ll. The following States exempt their law enforcement officers from the opera- 
tion of their laws prohibiting the tapping of communication lines without the 
owner’s consent. 

Louisiana.—Revised Statutes (West, 1950), title 14, section 322. 

Massuchusetts.—Annotated Laws (1953) chapter 272, sections 99-102. These 
provisions penalize “eavesdropping” witb the aid of dictagraphs, dictophones, or 
wiretaps, except when authorized by the attorney general or by a district attor- 
ney; and prescribe wiretapping “with intent to procure information concerning 
any official” matter or to injure another. Valli v. U. S. (1938) 304 U. S. 586. 

Oklahoma.—Statutes Annotated (West, 1937), title 21, section 1782. This 
provision makes it a misdemeanor to disclose the contents of a telegraphic or 
telephonic communication without the addressee’s consent or without lawful 
court order, and with intent to cause injury to the addressee or with resulting 
actual injury to the latter. 

Ill. States which have enacted legislation (a) prohibiting physical interfer- 
ence with wires through cutting, injuring, or molesting the same, (b) or which 
forbid interference with messages, or current, or interruption of communica- 
tion, (c) or which prohibit wiretapping and (d) divulgence or use of wiretapped 
information, except (e) on order of a court, or (f) which prohibit electronic 
eavesdropping. 





1“Radio communication” means the transmission by radio or other wireless methods of 
writing, signs, signals, pictures, and sounds of all kinds, including all instrumentalities, 
facilities, apparatus, and services (including, among other things, the receipt, forwarding, 
and delivery of communications) incidental to such transmission. 

“Telecommunication” means the transmission of writing, signs, signals, pictures, and 
sounds of all kinds by aid of wire, cable, or other similar connection between the points 
of origin, and reception of such transmission, including all instrumentalities, facilities 
and services (including, among other things, the receipt, forwarding, and delivery of 
communications) incidental to such transmission. 
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References 


Penal Code (Deering, Partie secs. 501, 619, 640, 641. 
Rev. Stat. (1953), sec. 40-4-17 
Gen. Stat. (1949), sec. 8478. 

Code Ann. (1953), titie 1, nc 754, 756-757. 


Code Ann. (1953), sec. 26-8814, 5 Sues. SOM), sec. 26-3805. 


Ann. Stat. (Smith-Hurd, 1938). ch. 134, secs. 15a, 16; Laws 
1947, House bill No. 1210. 

Ann. Stat. (Burns, 1942), sec. 10-4518. 

Code Ann. (West, 1950), secs. 716.7 to 716.8. 

Gen. Stat. Ann. (Corrick, 1949) secs. 17-1907 to 17-1908. 

Rev. Stat. (1948) sec. 433.430. 

Rev. Stat. (1954) ch. 131 sec. 13. 

Stat. Ann. (1938) sec. 28.808. 

Stat. Ann. (1947) secs. 7500.85, 621.21 (6), 621.33. 

Code Ann. (1942) secs. 2381-2382. 

Ann. Stat. (Vernon, 1953) sec. 560.310. 

Rev. Code Ann. (1947) secs. 94-3203, 94-3321, 94-35-220 (pro- 
hibition against disclosure limited to telegrams). 

Rev. Stat. (1950) sec. 86-328. 

Comp. Laws a se secs. 7645, 7647, 7649-7650, 7652, 
7680-7681, 10434 (6, 

New Hampshire a Rev. Stat. Ann. asks)” sec. 572.3 

New Jersey on . (West, 1939, revised ‘book 7, 1953) secs. 2A:146-1, 

Stat. Ann. (1953), sec. 40-37-5. 

Gen. Stat. Ann. (1943) secs. 14-154 to 14-158, 14-157 to 14-158. 


-| Rev. Code Ann. (Page, 1954), sec. 4931.28. 

Stat. Ann. (Purden, 1939) title 18, sec. —~ (supp. 1956) 
title 18, sec. ash ioe 1947, Senate bill No. 

Gen. Laws (1938 ) ch. 608 secs 47. 73; oun "1949 ch. 2325 
(prohibition of disclosure limi to telegrams by com- 


a Stat. (1956), secs. 13-885, 13-886 13-887. 


. 58-316. 
Code (1939) secs. 13.4511, 13.4519. 
Code Ann. (1955) secs. 30-4533, 65-2117, 65-2118. 
io ae neath Soe (1953) sees. 76-48-6, 76-48-11, 76-48-13. 
on dea sec. 18-214, 
RCW (1951) be 9.61.010 (6, 18), 9.783.010 (prohibition of dis- 
closure limited to telegrams). 
Code Ann. (1955) sec. 5970. 
— niy tot secs. oh at “. 343.432, 348.37 (b and c applicable 
oS fon) secs. 9-1920 to 9-1921. 








Comment: In at least two articles appearing in law journals there is con- 
tained the assertion that “prosecutions for wiretapping in violation” of the 
statutory provisions set forth above “seem to have been rare. In two reported 
cases, the prosecutions failed because the defendant’s acts were not within the 
terms of the governing statute.” State v. Behringer ( (1918) 19 Ariz. 502; 172 P. 
660) : State v. Nordskeg ((1913) 76 Wash. 472; 136 P. 694). In the first case, 
a private citizen who overheard messages delivered over a telephone by placing a 
dictograph in the transom of the room containing the former was held to be an 
eavesdropper who heard messages as they were spoken into the telephone trans- 
mitter and not while they were sent over the lines. In the second case, a statute 
prohibiting physical damage to telephone equipment was held inadequate to sup- 
port a prosecution for wiretapping which was consummated without physical 
damage. (33 Cornell L. Quar. 73, 77 (1947); 13 Md. L. R. 235, 239 (1953).) 

Illinois, last year, defined and prohibited the practice of electronic eavesdrop- 
ping. As so defined the term means “the use of any device employing electricity 
to hear or record, or both, all or any part of any oral conversation (devices for 
the restoration of the deaf or hard of hearing to normal or partial hearing 
excepted) without consent of any party thereto, whether such conversation is 
conducted in person or by telephone; * * *” Certain types of cases are excepted, 
such as listening to radio, wireless, and television communications publicly made; 
conversation heard by employees of a common carrier by wire in the normal 
course of employment; or the recording or listening to emergency communications 
of any Federal, State, or local law enforcement agency or institution dealing in 
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emergency services. For all practical purposes the prohibition appears complete. 
Any evidence obtained in violation of this legislation is not admissible in any 
civil or criminal trial, or any administrative or legislative inquiry or proceeding, 
nor in any grand jury proceeding. 

IV. States which by law expressly forbid testifying concerning wiretapped 
information. 

Delaware (Code Ann. (1953) Tit. 11, sec. 757) 
New Jersey (Stat. Ann. (West. 1939) sec. 2A: 146-1) 

V. States whose courts have determined that wiretapping is not an unreason- 
able search and seizure and that introduction in court of evidence obtained 
thereby does not offend any provisions in their State constitution and statutes. 
Texas: Schwartz v. State ((1952) 246 S. W. (2d) 174; 344 U. S. 199). (See 

also, Code of Criminal Procedure (Vernon, Supp. 1953) article 727a) 

VI. States whose courts apply the collateral evidence rule whereunder evi- 
dence is admissible notwithstanding that it may have been obtained by methods 
amounting to an unreasonable search and seizure. 

By applying this principle to the disposition of controversies arising out of 
the introduction of evidence obtained by wiretapping, courts in these States ob- 
viously can destroy, if in fact they have not already done so, the efficacy of 
any restraints on wiretapping adopted by legislatures. Excluded from this ob- 
servation are Delaware and New Jersey which, by law, prohibit testifying con- 
cerning wiretapped information and Texas which already has concluded that 
wiretapping does not amount to an unreasonable search and seizure. 


Alabama Maine North Dakota 
Arizona Maryland Ohio 

Arkansas Massachusetts Oregon 
California Minnesota South Carolina 
Colorado Nebraska Texas 
Connecticut Nevada Utah 

Georgia New Hampshire Vermont 

Iowa New Mexico Virginia 
Kansas New York 

Louisiana North Carolina 


Source: Wolf v. Colorado ( (1949) 838 U. 8S. 25, 88). 
Huan P, Price, 








PART III. COURT DECISIONS 


SECTION A. COMPILATION OF COURT DECISIONS RELATING TO 


WIRETAPPING 
May 7, 1958. 


To: vor ee C. Hennings, Jr., Chairman, Subcommittee on Constitutional 
ights. 

From : American Law Division, Library of Congress. 

Subject: Court decisions relating to wiretapping. 


I. FEDERAL CASES 


. Olmstead v. United States, 277 U. S. 438; 19 Fed. 2nd 843. 
. Foley v. United States, 64 Fed. 2nd 1. 
Beard v. United States, 65 D. C. App. 231. 
. Nardone y. United States, 302 U. S. 379; 82 Fed. 2nd 837. 
Smith v. United States, 91 Fed. 2nd 556 ; 67 D. C. App. 251. 
United States v. Bonanzi, 94 Fed. 2nd 570. 
Valli v. United States, 94 Fed. 2nd 687. 
. United States v. Pilsco, 22 Fed. Suppl. 242. 
United States v. Reed, 96 Fed. 2nd 785. 
Nardone v. United States, 308 U.S. 338. 
. Weiss v. United States, 308 U.S. 321. 
Goldman v. United States, 316 U. S. 129. 
. Goldstein v. United States, 316 U. 8. 114. 
. United States v. Lewis, 87 Fed. Suppl. 970. 
. United States v. Coplon, 88 Fed. Suppl. 921. 
. United States v. Coplon, 91 Fed. Suppl. 867. 
. Billeci v. United States, 184 Fed. 2nd 394. 
Lee v. United States, 343 U.S. 747 ; 193 Fed. 2nd 306. 
. Schwartz v. State of Texas, 344 U.S. 199; 246 S. W. 2nd 174. 
. United States v. Pierce, 124 Fed. Suppl. 264. 
. Coplon v. United States, 191 Fed. 2nd 749. 
. Caldwell v. United States, 205 Fed. 2nd 879. 


SASKTSReSsBOoPeErRrS KERMA of 


Il, STATE CASES 

. California: 
. Ex parte McDonough, 21 Calif. App. 2nd 287; 68 Pac. 2nd 1020. 
. People v. Kelley, 22 Calif. 2nd 169 ; 137 Pac. 2nd 1. 
. People v. Vertieb, 22 Calif. 2nd 193 ; 137 Pac. 2nd 437. 
. People v. Onofrio, 65 Calif. App. 584; 151 Pac. 2nd 158. 
. People v. Collins, 80 Calif. App. 2nd 526 ; 182 Pac. 2nd 585. 
. People v. Channell, 236 Pac. 2nd 654, 658. 
b. Maryland: 

1. Hitzetberger v. State, 174 Md. 152; 197 Atl. 605. 

2. Hubin v. State, 180 Md. 279 ; 23 Atl. 2nd 706. 

8. McGuire v. State, 92 Atl. 2nd 582, 200 Md. 601. 
c. Minnesota: 

1. State v. Raosch, 201 Minn. 158; 275 N. W. 620. 
d. New York: 
. Re Davis, 299 N. Y. Suppl. 632; 252 N. Y. App. Div. 591. 
. Harlem Check Cashing Corp. v. Bell, 111 N. Y. Suppl. 2nd 402. 
. Black v. Impelliterri, 111 N. Y. Suppl. 2nd 402. 
. People v. Katz, 114 N. Y. Suppl. 2nd 360. 
. Oppenheimer vy. Cohen, 140 N. Y. Suppl. 2nd 546. 
e. Pennsylvania: 

1. Commonwealth v. Chaitt, 176 Pa. Super. 318; 107 Atl. 2nd 214, 


f. Rhode Island: 
1. Yound v. Young, 56 R. I. 401; 185 Atl. 901. 
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SECTION B. LIST OF COURT DECISIONS DEALING WITH SECTION 605, 
TITLE 47, UNITED STATES CODE 


1. Massengale v. United States (CCA-6) (1957), 240 F. 2d 781, cert. denied; 
77S. Ct. 1296, 354 U. S. 909; an order rehearing adhered to, 77 8. Ct. 1400, 354 
U. S. 936. 

2. Sablowsky v. United States (CCA-8) (1938), 101 F. 2d 183. 

8. Goldstein v. United States, 62 S. Ct. 1000, 316 U. 8. 114 (1942). 

4. Weiss v. United States (D. C. N. Y.), 34 F. Supp. 99 (1940) ; 60 S. Ct. 269, 
808 U. S. 321 (1939). 

5. Nardone v. United States (C. C. A.2), 82 F. 2d 837 (1938) ; 58 S. Ct. 275, 
802 U. S. 379; reversed on other grounds, 308 U. 8S. 338, 60 S. Ct. 266 (1939). 

6. Reitmeister v. Reitmeister (CCA-2), 162 F. 2d 691 (1947). 

7. McGuire v. Amrein (D.C., Md.), 101 F. Supp. 414 (1951). 

8. United States v. Gruber (D. C.N. Y¥.), 39 F. Supp. 291 (1941). 

9. Goldman v. United States, 62 8. Ct. 993, 316 U. S. 129; rehearing denied, 63 
§. Ct. 22,317 U. S. 703 (1942). 

10. United States v. Hill (D.C. N. Y.), 149 F. Supp. 83 (1957). 

11. United States v. Sullivan (D.C. D. C.), 116 F. Supp. 480 (1953). 

12. United States v. Coplon (D. C. N. Y.), 88 F. Supp. 921 (1950) ; (CCA-2), 
185 F. 2d 629 (1950) ; (D. C. D. C.) 91 F. Supp. 867 (1950) ; (D. ©. N. Y.) 72S. 
Ct. 362, 342 U. 8S. 920 (1950) ; cert. denied. 

13. Schwartz v. State of Texas, 73 S. Ct. 232, 344 U. S. 199 (1952). 
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SECTION C. TEXT OF OPINIONS IN SUPREME COURT CASES DEALING 
WITH WIRETAPPING 


SUPREME COURT OF THE UNITED STATES 
Nos. 498, 582, and 533.—October Term, 1927 


(D. C. D. C.) 121 F. Supp. 274; cert. denied, 


OLMSTEAD ET AL. v. UNITED STATES 
GREEN ET AL. v. SAME 
McINNIs v. SAME 


[June 4, 1928] 
CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE NINTH CIRCUIT 


Mr. Curer Justice Tart delivered the cpinion of the Court. 


These cases are here by certiorari from the Circuit Court of Appeals for the 
Ninth Circuit. 19 F. (2d) 842 and 850. The petition in No. 493 was filed August 
30, 1927; in Nos. 5382 and 533, September 9, 1927. They were granted with the 
distinct limitation that the hearing should be confined to the single question 
whether the use of evidence of private telephone conversations between the de- 
fendants and others, intercepted by means of wire tapping, amounted to a viola- 
tion of the Fourth and Fifth Amendments. 

The petitioners were convicted in the District Court for the Western District 
of Washington of a conspiracy to violate the National Prohibition Act by unlaw- 
fully possessing, transporting and importing intoxicating liquors and maintaining 
nuisances, and by selling intoxicating liquors. Seventy-two others in addition 
to the petitioners were indicted. Some were not apprehended, some were ac- 
quitted and others pleaded guilty. 

The evidence in the records discloses a conspiracy of amazing magnitude to 
import, possess and sell liquor unlawfully. It involved the employment of not 
less than fifty persons, of two seagoing vessels for the transportation of liquor 
to British Columbia, of smaller vessels for coastwise transportation to the State 
of Washington, the purchase and use of a ranch beyond the suburban limits 
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of Seattle, with a large underground cache for storage and a number of smaller 
caches in that city, the maintenance of a central office manned with operators, 
the employment of executives, salesmen, deliverymen, dispatchers, scouts, book- 
keepers, collectors and an attorney. In a bad month sales amounted to $176,000; 
the aggregate for a year must have exceeded two millions of dollars. 

Olmstead was the leading conspirator and the general manager of the busi- 
ness. He made a contribution of $10,000 to the capital; eleven others con- 
tributed $1,000 each. The profits were divided one-half to Olmstead and the re- 
mainder to the other eleven. Of the several offices in Seattle the chief one was 
in a large office building. In this there were three telephones on three different 
lines. There were telephones in an office of the manager in his own home, at the 
homes of his associates, and at other places in the city. Communication was had 
frequently with Vancouver, British Columbia. Times were fixed for the de- 
liveries of the “stuff,” to places along Puget Sound near Seattle and from there 
the liquor was removed and deposited in the caches already referred to. One of 
the chief men was always on duty at the main office to receive orders by tele- 
phones and to direct their filling by a corps of men stationed in another room— 
the “bull pen.” The call numbers of the telephones were given to those known 
to be likely customers. At times the sales amounted to 200 cases of liquor per 
day. 

The information which led to the discovery of the conspiracy and its nature 
and extent was largely obtained by intercepting messages on the telephones of 
the conspirators by four federal prohibition officers. Small wires were inserted 
along the ordinary telephone wires from the residences of four of the petitioners 
and those leading from the chief office. The insertions were made without tres- 
pass upon any property of the defendants. They were made in the basement of 
the large office building. The taps from house lines were made in the streets 
near the houses. 

The gathering of evidence continues for many months. Conversations of the 
conspirators of which refreshing stenographic notes were currently made, were 
testified to by the government witnesses. They revealed the large business trans- 
actions of the partners and their subordinates. Men at the wires heard the 
orders given for liquor by customers and the acceptances; they became auditors 
of the conversations between the partners. All this disclosed the conspiracy 
charged in the indictment. Many of the intercepted conversations were not 
merely reports but parts of the criminal acts. The evidence also disclosed the 
difficulties to which the conspirators were subjected, the reported news of the 
capture of vessels, the arrest of their men and the seizure of cases of liquor in 
garages and other places. It showed the dealing by Olmstead, the chief con- 
spirator, with members of the Seattle police, the messages to them which secured 
the release of arrested members of the conspiracy, and also direct promises to 
officers of payments as soon as opportunity offered. 

The Fourth Amendment provides—“The right of the people to be secure in their 
persons, houses, papers, and effects against unreasonable searches and seizures 
shall not be violated; and no warrants shall issue but upon probable cause, 
supported by oath or affirmation and particularly describing the place to be 
searched and the persons or things to be seized.” And the Fifth: “No per- 
son... shall be compelled, in any criminal case, to be a witness against 
himself.” 

It will be helpful to consider the chief cases in this Court which bear upon 
the construction of these Amendments. 

Boyd v. United States, 116 U. S. 616, was an information filed by the District 
Attorney in the federal court in a cause of seizure and forfeiture against thirty- 
five cases of plate glass, which charged that the owner and importer, with intent 
to defraud the revenue, made an entry of the imported merchandise by means 
of a fraudulent or false invoice. It became important to show the quantity and 
value of glass contained in twenty-nine cases previously imported. The fifth 
section of the Act of June 22, 1874, provided that in cases not criminal under 
the revenue laws, the United States Attorney, whenever he thought an invoice, 
belonging to the defendant, would tend to prove any allegation made by the 
United States, might by a written motion describing the invoice and setting forth 
the allegation which he expected to prove, secure a notice from the court to the 
defendant to produce the invoice, and if the defendant refused to produce it, the 
allegations stated in the motion should be taken as confessed, but if produced, the 
United States Attorney should be permitted, under the direction of the court, 
to make an examination of the invoice, and might offer the same in evidence. 
This Act had succeeded the Act of 1867, which provided that in such cases the 
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District Judge, on affidavit of any person interested, might issue a warrant to 
the marshal to enter the premises where the invoice was and take possession of 
it and hold it subject to the order of the judge. This had been preceded by the 
Act of 1863 of a similar tenor, except that it directed the warrant to the col- 
lector instead of the marshal. The United States Attorney followed the Act of 
1874 and compelled the production of the invoice. 

The court held the Act of 1874 repugnant to the Fourth and Fifth Amendments. 
As to the Fourth Amendment, Justice Bradley said (page 621) : 

“But, in regard to the Fourth Amendment, it is contended that, whatever 
might have been alleged against the constitutionality of the acts of 1863 and 
1867, that of 1874, under which the order in the present case was made, is free 
from constitutional objection because it does not authorize the search and 
seizure of books and papers, but only requires the defendant or claimant to 
produce them. That is so; but it declares that if he does not produce them, 
the allegations which it is affirmed they will prove shall be taken as confessed. 
This is tantamount to compelling their production; for the prosecuting attorney 
will always be sure to state the evidence expected to be derived from them 
as strongly as the case will admit of. It is true that certain aggravating in- 
cidents of actual search and seizure, such as forcible entry into a man’s house 
and searching amongst his papers, are wanting, and to this extent the proceeding 
under the Act of 1874 is a mitigation of that which was authorized by the 
former acts; but it accomplishes the substantial object of those acts in forcing 
from a party evidence against himself. It is our opinion, therefore, that a com- 
pulsory production of a man’s private papers to establish a criminal charge 
against him, or to forfeit his property, is within the scope of the Fourth 
Amendment to the Constitution, in all cases in which search and seizure would 
be; because it is a material ingredient, and effects the sole object and purpose 
of search and seizure.” 

Concurring, Mr. Justice Miller and Chief Justice Waite said that they did 
not think the machinery used to get this evidence amounted to a search and 
seizure, but they agreed that the Fifth Amendment had been violated. 

The statute provided an official demand for the production of a paper or 
document by the defendant for official search and use as evidence on penalty 
that by refusal he should be conclusively held to admit the incriminating char- 
acter of the document as charged. It was certainly no straining of the language 
to construe the search and seizure under the Fourth Amendment to include 
such official procedure. 

The next case, and perhaps the most important, is Weeks v. United States, 232 
U. S. 383,—a conviction for using the mails to transmit coupons or tickets in 
a lottery enterprise. The defendant was arrested by a police officer without a 
warrant. After his arrest other police officers and the United States marshal 
went to his house, got the key from a neighbor, entered the defendant’s room 
and searched it, and took possession of various papers and articles. Neither 
the marshal nor the police officers had a search warrant. The defendant filed 
a petition in court asking the return of all his property. The court ordered 
the return of everything not pertinent to the charge, but denied return of relevant 
evidence. After the jury was sworn, the defendant again made objection, and 
on introduction of the papers contended that the search without warrant was 
a violation of the Fourth and Fifth Amendments and they were therefore in- 
admissible. This court held that such taking of papers by an official of the 
United States, acting under color of his office, was in violation of the constitu- 
tional rights of the defendant, and upon making seasonable application he was 
entitled to have them restored, and that by permitting their use upon the trial, 
the trial court erred. 

The opinion cited with approval language of Mr. Justice Field in Ez parte 
Jackson, 96 U. 8S. 727, 733, saying that the Fourth Amendment as a principle of 
protection was applicable to sealed letters and packages in the mail and that, 
consistently with it, such matter could only be opened and examined upon war- 
rants issued on oath or affirmation particularly describing the thing to be seized. 

In Silverthorne Lumber Company v. United States, 251 U.S. 385, the defendants 
were arrested at their homes and detained in custody. While so detained, 
representatives of the Government without authority went to the office of their 
company and seized all the books, papers and documents found there. An ap- 
plication for return of the things was opposed by the District Attorney, who pro- 
duced a subpoena for certain documents relating to the charge in the indictment 
then on file. The court said: 
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“Thus the case is not that of knowledge acquired through the wrongful act 
of a stranger, but it must be assumed that the Government planned or at all 
events ratified the whole performance.” 

And it held that the illegal character of the original seizure characterized 
the entire proceeding and under the Weeks case the seized papers must be 
restored. 

In Amos v. United States, 255 U. S. 313, the defendant was convicted of con- 
cealing whiskey on which the tax had not been paid. At the trial he presented 
a petition asking that private property seized in a search of his house and 
store “within his curtilage,” without warrant should be returned. This was 
denied. A woman, who claimed to be his wife, was told by the revenue officers 
that they had come to search the premises for violation of the revenue law. 
She opened the door; they entered and found whiskey. Further searches in the 
house disclosed more. It was held that this action constituted a violation of 
the Fourth Amendment, and that the denial of the motion to restore the whiskey 
and to exclude the testimony was error. 

In Guuled v. The United States, 255 U. S. 298, the facts were these: Gouled 
and two others were charged with conspiracy to defraud the United States. One 
pleaded guilty and another was acquitted. Gouled prosecuted error. The matter 
wus presented here on questions propounded by the lower court. The first re- 
lated to the admission in evidence of a paper surreptitiously taken from the 
office of the defendant by one acting under the direction of an officer of the In- 
telligence Department of the Army of the United States. Gouled was suspected 
of the crime. A private in the U. 8S. Army, pretending to make a friendly call 
on him, gained admission to his office and in his absence, without warrant of 
any character, seized and carried away several documents. One of these be- 
longing to Gouled, was delivered to the United States Attorney and by him intro- 
duced in evidence. When produced, it was a surprise to the defeudant. He had 
had no opportunity to make a previous motion to secure a return of it. The paper 
had no pecuniary value, but was relevant to the issue made on the trial. Ad- 
mission of the paper was considered a violation of the Fourth Amendment. 

Agnello v. United States, 269 U. S. 20, held that the Fourth and Fifth Amend- 
ments were violated by admission in evidence of contraband narcotics fuund in 
defendant's house, several blocks distant from the place of arrest, after his 
arrest, and seized there without a warrant. Under such circumstances the 
seizure could not be justified as incidental to the arrest. 

There is no room in the present case for applying the Fifth Amendment unless 
the Fourth Amendment was first violated. There was no evidence of compulsion 
to induce the defendants to talk over their many telephones, They were 
continually and voluntarily transacting business without knowledge of the inter- 
ception. Our consideration must be confined to the Fourth Amendment. 

The striking outcome of the Wecks case and those which followed it was 
the sweeping declaration that the Fourth Amendment, although not referring to 
or limiting the use of evidence in courts, really forbade its introduction if ob- 
tained by government officers through a violation of the Amendment. ‘heretofore 
many had supposed that under the ordinary common law rules, if the tendered 
evidence was pertinent, the method of obtaining it was unimportant. This was held 
by the Supreme Judicial Court of Massachuetts in Commonwealth v. Dana, 2 Met- 
calf, 329, 337. There it was ruled that the only remedy open to a defendant whose 
rights under a state constitutional equivalent of the Fourth Amendment had 
been invaded was by suit and judgment for damages, as Lord Camden held in 
Entick v. Carrington, 19 Howell State Trials, 1029. Mr. Justice Bradley made 
effective use of this case in Boyd v. United States. But in the Weeks case, and 
those which followed, this Court decided with great emphasis, and established as 
the law for the federal courts, that the protection of the Fourth Amendment 
would be much impaired unless it was held that not only was the official violator 
of the rights under the Amendment subject to action at the suit of the injured 
defendant, but also that the evidence thereby obtained could not be received, 

The well known historical purpose of the Fourth Amendment, directed against 
general warrants and writs of assistance, was to prevent the use of governmental 
force to search a man’s house, his person, his papers and his effects; and to pre- 
vent their seizure against his will. This phase of the misuse of governmental 
power of compulsion is the emphasis of the opinion of the Court in the Boyd 


ease. This appears too in the Weeks case, in the Silverthorne case and in the 
Amos case. 
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Gouled v. United States carried the inhibition against unreasonable searches 
and seizures to the extreme limit. Its authority is not to be enlarged by implica- 
tion and must be confined to the precise state of facts disclosed by the record. 
A representative of the Intelligence Department of the Army, having by stealth 
obtained admission to the defendant’s office, seized and carried away certain 
private papers valuable for evidential purposes. This was held an unreasonable 
search and seizure within the Fourth Amendment. A stealthy entrance in such 
circumstances became the equivalent to an entry by force. There was actual 
entrance into the private quarters of defendant and the taking away of some- 
thing tangible. Here we have testimony only of voluntary conversations secretly 
overheard. 

The Amendment itself shows that the search is to be of material things—the 
person, the house, his papers or his effects. The description of the warrant 
necessary to make the proceeding lawful, is that it must specify the place to be 
searched and the person or things to be seized. 

It is urged that the language of Mr. Justice Field in Ez parte Jackson, already 
quoted, offers an analogy to the interpretation of the Fourth Amendment in re- 
spect of wire tapping. But the analogy fails. The Fourth Amendment may have 
proper application to a sealed letter in the mail because of the constitutional 
provision for the Postoffice Department and the relations between the Govern- 
ment and those who pay to secure protection of their sealed letters. See Revised 
Statutes, §§ 3978 to 3988, whereby Congress monopolizes the carriage of letters 
and excludes from that business everyone else, and § 2929 which forbids any 
postmaster or other person to open any letter not addressed to himself. It is 
plainly within the words of the Amendment to say that the unlawful rifling by a 
government agent of a sealed letter is a search and seizure of the sender’s papers 
or effects. The letter is a paper, an effect, and in the custody of a Government 
that forbids carriage except under its protection. 

The United States takes no such care of telegraph or telephone messages as of 
mailed sealed letters. The Amendment does not forbid what was done here. 
There was no searching. There was no seizure. The evidence was secured by 
the use of the sense of hearing and that only. There was no entry of the houses 
or offices of the defendants. 

By the invention of the telephone, fifty years ago, and its application for the 
purpose of extending communications, one can talk with another at a far distant 
place. The language of the Amendment can not be extended and expanded to 
include telephone wires reaching to the whole world from the defendant’s house 
or office. The intervening wires are not part of his house or office any more than 
are the highways along which they are stretched. 

This Court in Carroll v. United States, 267 U. 8. 132, 149, declared : 

“The Fourth Amendment is to be construed in the light of what was deemed an 
unreasonable search and seizure when it was adopted and in a manner which will 
conserve public interests as well as the interests and rights of individual citizens.” 

Justice Bradley in the Boyd case, and Justice Clark in the Gouled case, said 
that the Fifth Amendment and the Fourth Amendment were to be liberally con- 
strued to effect the purpose of the framers of the Constitution in the interest of 
liberty. But that can not justify enlargement of the language employed beyond 
the possible practical meaning of houses, persons, papers, and effects, or so to 
apply the words search and seizure as to forbid hearing or sight. 

Hester v. United States, 265 U. S. 57, held that the testimony of two officers of 
the law who trespassed on the defendant’s land, concealed themselves one 
hundred yards away from his house and saw him come out and hand a bottle of 
whiskey to another, was not inadmissible. While there was a trespass, there 
was no search of person, house, papers or effects. United States v. Lee, 274 
U. S. 559, 563 ; Eversole v. State, 106 Tex. Cr. 567. 

Congress may of course protect the secrecy of telephone messages by making 
them, when intercepted, inadmissible in evidence in federal criminal trials, by 
direct legislation, and thus depart from the common law of evidence. But the 
courts may not adopt such a policy by attributing an enlarged and unusual mean- 
ing to the Fourth Amendment. The reasonable view is that one who installs in 
his house a telephone instrument with connecting wires intends to project his 
voice to those quite outside, and that the wires beyond his house and messages 
while passing over them are not within the protection of the Fourth Amendment. 
Here those who intercepted the projected voices were not in the house of either 
party to the conversation. 

Neither the cases we have cited nor any of the many federal decisions brought 
to our attention hold the Fourth Amendment to have been violated as against a 
defendant unless there has been an official search and seizure of his person, or 
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such a seizure of his papers or his tangible material effects, or an actual physical 


invasion of his house “or curtilage” for the purpose of making a seizure. 

We think, therefore, that the wire tapping here disclosed did not amount to a 
search or seizure within the meaning of the Fourth Amendment. 

What has been said disposes of the only question that comes within the terms 
of our order granting certiorari in these cases. But some of our number, depart- 
ing from that order, have concluded that there is merit in the two-fold objection 
overruled in both courts below that evidence obtained through intercepting of 
telephone messages by government agents was inadmissible because the mode of 
obtaining it was unethical and a misdemeanor under the law of Washington. 
To avoid any misapprehension of our views of that objection we shall deal with 
it in both of its phases. 

While a Territory, the English common law prevailed in Washington and thus 
continued after her admission in 1889. The rules of evidence in criminal cases in 
courts of the United States sitting there, consequently are those of the common 
law. United States v. Reid, 12 How. 361, 363, 366; Logan v. United States, 144 
U. 8S. 263, 301; Rosen v. United States, 245 U. S. 467; Withaup v. United States, 
127 Fed. 530, 534; Robinson v. United States, 292 Fed. 683, 685. 

The common law rule is that the admissibility of evidence is not affected by the 
illegality of the means by which it was obtained. Professor Greenleaf in his 
work on evidence, vol. 1, 12th ed., by Redfield, § 254 (a) says: 

“It may be mentioned in this place, that though papers and other subjects of 
evidence may have been illegally taken from the possession of the party against 
whom they are offered, or otherwise unlawfully obtained, this is no valid objec- 
tion to their admissibiltiy, if they are pertinent to the issue. The court will not 
take notice how they were obtained, whether lawfully or unlawfully, nor will it 
form an issue, to determine that question.” 

Mr. Jones in his work on the same subject refers to Mr. Greenleaf’s statement, 
and says: 

“Where there is no violation of a constitutional guaranty, the verity of the 
above statement is absolute.” Vol. 5, § 2075, note 3. 

The rule is supported by many English and American cases cited by Jones in 
vol. 5 § 2075, note 3, and § 2076, note 6; and by Wigmore, vol. 4, § 2183. It is 
recognized by this Court in Adams v. New York, 192 U. 8. 585. The Weeks case, 
announced an exception to the common law rule by excluding all evidence in the 
procuring of which government officials took part by methods forbidden by the 
Fourth and Fifth Amendments. Many state courts do not follow the Weeks case. 
People v. Defore, 242 N. Y. 13. But those who do, treat it as an exception to the 
general common law rule and required by constitutional limitations. Hughes v. 
State, 145 Tenn. 544, 551, 566; State v. Wills, 91 W. Va. 659, 677; State v. Slamon, 
73 Vt. 212, 214, 215; Gindrat v. People, 138 Ill. 103, 111; People v. Castree, 311 
Ill. 392, 396, 397; State v. Gardner, 77 Mont. 8, 21; State v. Fahn, 53 N. Dak. 203, 
210. The common law rule must apply in the case at bar. 

Nor can we, without the sanction of congressional enactment, subscribe to the 
suggestion that the courts have a discretion to exclude evidence, the admission 
of which is not unconstitutional, because unethically secured. This would be at 
variance with the common law doctrine generally supported by authority. There 
is no case that sustains, nor any recognized text book that gives color to such 
a view. Our general experience shows that much evidence has always been re- 
ceivable although not obtained by conformity to the highest ethics. The history 
of criminal trials shows numerous cases of prosecutions of oathbound con- 
spiracies for murder, robbery, and other crimes, where officers of the law have 
disguised themselves and joined the organizations, taken the oaths and given 
themselves every appearance of active members engaged in the promotion of 
crime, for the purpose of securing evidence. Evidence secured by such means 
has always been received. 

A standard which would forbid the reception of evidence if obtained by other 
than nice ethical conduct by government officials would make society suffer and 
give criminals greater immunity than has been known heretofore. In the 
absence of controlling legislation by Congress, those who realize the difficulties 
in bringing offenders to justice may well deem it wise that the exclusion of 
evidence should be confined to cases where rights under the Constitution would 
be violated by admitting it. 

The statute of Washington, adopted in 1909, provides (Remington Compiled 
Statutes, 1922, § 2656—18) that: 

“Every person . .. who shall intercept, read or in any manner interrupt or 
delay the sending of a message over any telegraph or telephone line . . . shall 
be guilty of a misdemeanor.” 
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This statute does not declare that evidence obtained by such interception shall 
be inadmissible, aud by the common law, already referred to, it would not be. 
People v. McDonald, 177 App. Div. (N. Y.) 806. Whether the State of Washington 
may prosecute and punish federal officers violating this law and those whvose 
messages were intercepted may sue them civilly is not before us. But clearly a 
Statute, passed twenty years after the admission of the State into the Union can 
not affect the rules of evidence applicable in courts of the United States in criminal 
cases. Chief Justice Taney, in United States v. Reid, 12 How. 361, 363, construing 
the 34th section of the Judiciary Act, said: 

“But it could not be supposed, without very plain words to show it, that Con- 
gress intended to give the states the power of prescribing the rules of evidence in 
trials for offenses against the United States. For this construction would place 
the criminal jurisprudence of one sovereignty under the control of another.” See 
also Withaup v. United States, 127 Fed. 530, 534. 

The judgments of the Circuit Court of Appeals are affirmed. The mandates 
will go down forthwith under Rule 31. 

Afjirmed. 

Mr. Justice HoLMEs: 

My brother Branpets has given this case so exhaustive an examination that 
I desire to add but a few words. While I do not deny it, I am not prepared 
to say that the penumbra of the Fourth and Fifth Amendments covers the 
defendant, although I fully agree that Courts are apt to err by sticking too 
closely to the words of a law where those words import a policy that goes be- 
yond them. Gooch v. Oregon Short Line R. R. Co., 258 U. 8. 22, 24. But I 
think, as Mr. Justice BRANDEIS says, that apart from the Constitution the 
Government ought not to use evidence obtained and only obtainable by a crimi- 
nal act. There is no body of precedents by which we are bound, and which 
confines us to logical deduction from established rules. Therefore we must 
consider the two objects of desire, both of which we cannot have, and make 
up our minds which to choose. It is desirable that criminals should be detected, 
and to that end that all available evidence should be used. It also is desir- 
able that the Government should not itself foster and pay for other crimes, 
when they are the means by which the evidence is to be obtained. If it pays 
its officers for having got evidence by crime I do not see why it may not as 
well pay them for getting it in the same way, and I can attach no importance 
to protestations of disapproval if it knowingly accepts and pays and announces 
that in future it will pay for the fruits. We have to choose, and for my part 
I think it a less evil that some criminals should escape than that the Govern- 
men: should play an ignoble part. 

For those who azree with me, no distinction can be taken between the Gov- 
ernment as prosecutor and the Government as judge. If the existing code does 
not permit district attorneys to have a hand in such dirty business it does not 
permit the judge to allow such iniquities to succeed. See Silverthorne Lumber 
Co. v. United States, 251 U. S. 385. And if all that I have said so far be ac- 
cepted it makes no difference that in this case wire tapping is made a crime 
by the law of the State, not by the law of the United States. It is true that 
a State cannot make rules of evidence for Courts of the United States, but 
the State has authority over the conduct in question, and I hardly think that 
the United States would appear to greater advantage when paying for an 
odious crime against State law than when inciting to the disregard of its 
own. I am aware of the often repeated statement that in a criminal proceeding 
the Court will not take notice of the manner in which papers offered in evi- 
dence have been obtained. But that somewhat rudimentary mode of disposing 
of the question has been overthrown by Weeks v. United States, 232 U. 8S. 383 
and the cases that have followed it. I have said that we are free to choose 
between two principles of policy. But if we are to confine ourselves to precedent 
and logic the reason for excluding evidence obtained by violating the Constitu- 
tion seems to me logically to lead to excluding evidence obtained by a crime 
of the officers of the law. 


Mr. JusTIceE BRANDEIS, dissenting. 


The defendants were convicted of conspiring to violate the National Prohibition 
Act. Before any of the persons now charged had been arrested or indicated, 
the telephones by means of which they habitually communicated with one an- 
other and with others had been tapped by federal officers. To this end, a line- 
man of long experience in wire-tapping was employed, on behalf of the Govern- 
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ment and at its expense. He tapped eight telephones, some in the homes of the 
persons charged, some in their offices. Acting on behalf of the Government and 
in their official capacity, at least six other prohibition agents listened over the 
tapped wires and reported the messages taken. Their operations extended over 
a period of nearly five months. The type-written record of the notes of conversa- 
tions overheard occupies 775 typewritten pages. By objections seasonably made 
and persistently renewed, the defendants objected to the admission of the evidence 
otbaiued by wire-tapping, on the ground that the Government’s wire-tapping 
constituted an unreasonable search and seizure, in violation of the Fourth Amend- 
ment; and that the use as evidence of the conversations overheard compelled 
the defendants to be witnesses against themselves, in violation of the Fifth 
Amendment. 

The Government makes no attempt to defend the methods employed by its 
officers. Indeed, it concedes that if wire-tapping can be deemed a search and 
seizure within the Fourth Amendment, such wire-tapping as was practiced in 
the case at bar was an unreasonable search and seizure, and that the evidence 
thus obtained was inadmissible. But it relies on the language of the Amend- 
ment; and it claims that the protection given thereby cannot properly be held 
to include a telephone conversation. 

“We must never forget,” said Mr. Chief Justice Marshall in McCulloch v. 
Maryland, 4 Wheat. 316, 407, “that it is a constitution we are expounding.” 
Since then, this Court has repeatedly sustained the exercise of power by Congress, 
under various clauses of that instrument, over objects of which the Fathers could 
not have dreamed. See Pensacola Telcgraph Co. v. Western Union Telegraph Co., 
96 U. S.1,9; North Pacific Ry. Co. v. North Dakota, 250 U. 8. 135; Dakota Central 
Telephone Co. vy. South Dakota, 250 U. 8S. 163; Brooks v. United States, 267 U. 8. 
432. We have likewise held that general limitations on the powers of Govern- 
ment, like those embodied in the due process clauses of the Fifth and Fourteenth 
Amendments, do not forbid the United States or the States from meeting modern 
conditions by regulations which “a century ago, or even half a century ago, 
probably would have been rejected as arbitrary and oppressive.” Villaye of Euclid 
v. Ambler Realty Co., 272 U. 8S. 365, 387; Buck v. Bell, 274 U. S. 200. Clauses 
guaranteeing to the individual protection against specific abuses of power, must 
have a similar capacity of adaptation to a changing world. It was with reference 
to such a clause that this Court said in Weems v. United States, 217 U. 8S. 349, 
873: “Legislation, both statutory and constitutional, is enacted, it is true, from 
an experience of evils, but its general language should not therefore, be neces- 
sarily confined to the form that evil had theretofore taken. Time works changes, 
brings into existence new conditions and purposes. Therefore a principle to be 
vital must be capable of wider application than the mischief which gave it birth. 
This is peculiarly true of constitutions. They are not ephemeral enactments, 
designed to meet passing occasions. They are, to use the words of Chief Justice 
Marshall ‘designed to approach immortality as nearly as human institutions 
can approach it.’ The future is their care and provision for events of good and 
bad tendencies of which no prophecy can be made. In the application of a 
constitution, therefore, our contemplation cannot be only of what has been but 
of what may be. Under any other rule a constitution would indeed be as easy 
of application as it would be deficient in efficacy and power. Its general prin- 
ciples would have little value and be converted by precedent into impotent and 
lifeless formulas. Rights declared in words might be lost in reality.” 

When the Fourth and Fifth Amendments were adopted, “the form that evil had 
theretofore taken,” had been necessarily simple. Force and violence were then 
the only means known to man by which a Government could directly effect self- 
incrimination. It could compel the individual to testify—a compulsion effected, 
if need be, by torture. It could secure possession of his papers and other articles 
incident to his private life—a seizure effected, if need be, by breaking and entry. 
Protection against such invasion of “the sanctities of a man’s home and the 
privacies of life” was provided in the Fourth and Fifth Amendments by specific 
language. Boyd v. United States, 116 U. S. 616, 630. But “time works changes, 
brings into existence new conditions and purposes.” Subtler and more far- 
reaching means of invading privacy have become available to the Government. 
Discovery and invention have made it possible for the Government by means 
far more effective than stretching upon the rack, to obtain disclosure in court of 
what is whispered in the closet. 

Moreover, “in the application of a constitution, our contemplation cannot be 
only of what has been but of what may be.” The progress of science in furnish- 
ing the Government with means of espionage is not likely to stop with wire- 
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tapping. Ways may some day be developed by which the Government, without 
removing papers from secret drawers, can reproduce them in court, and by which 
it will be enabled to expose to a jury the most intimate occurrences of the home. 
Advances in the psychic and related sciences may bring means of exploring 
unexpressed beliefs, thoughts and emotions. “That places the liberty of every 
man in the hands of every petty officer” was said by James Otis of much lesser 
intrusions than these." To Lord Camden, a far slighter intrusion seemed 
“subversive of all the comforts of society.”* Can it be that the Constitution 
affords no protection against such invasions of individual security ? 

A sufficient answer is found in Boyd v. United States, 116 U. S. 616, 627-630, a 
case that will be remembered as long as civil liberty lives in the United States. 
This Court there reviewed the history that lay behind the Fourth and Fifth 
Amendments. We said with reference to Lord Camden’s judgment in Pntick v. 
Carrington, 19 Howell’s State Trials, 1030: “The principles laid down in this 
opinion affect the very essence of constitutional liberty and security. They 
reach farther than the concrete form of the case there before the court, with its 
adventitious circumstances; they apply to all invasions on the part of the Gov- 
ernment and its employés of the sanctities of a man’s home and the privacies of 
life. It is not the breaking of his doors, and the rummaging of his drawers, that 
constitutes the essence of the offence; but it is the invasion of his indefeasible 
right of personal security, personal liberty and private property, where that right 
has never been forfeited by his conviction of some public offence,—it is the in- 
vasion of this sacred right which underlies and constitutes the essence of Lord 
Camden’s judgment. Breaking into a house and opening boxes and drawers are 
circumstances of aggravation; but any forcible and compulsory extortion of a 
man’s own testimony or of his private papers to be used as evidence of a crime 
or to forfeit his goods, is within the condemnation of that judgment. In this 
regard the Fourth and Fifth Amendments run almost into each other.” * 

In Ee parte Jackson, 96 U. 8. 727, it was held that a sealed letter entrusted 
to the mail is protected by the Amendments. The mail is a public service fur- 
nished by the Government. The telephone is a public service furnished by its 
authority. There is, in essence, no difference between the sealed letter and the 
private telephone message. As Judge Rudkin said below: “True the one is 
visible, the other invisible; the one is tangible, the other intangible; the one is 
sealed and the other unsealed, but these are distinctions without a difference.” 
The evil incident to invasion of the privacy of the telephone is far greater than 
that involved in tampering with the mails. Whenever a telephone line is tapped, 
the privacy of the persons at both ends of the line is invaded and all conversa- 
tions between them upon any subject, and although proper, confidential and 
privileged, may be overheard. Moreover, the tapping of one man’s telephone line 
involves the tapping of the telephone of every other person whom he may call 
or who may call him. As a means of espionage, writs of assistance and general 
warrants are but puny instruments of tyranny and oppression when compared 
with wire-tapping. 

Time and again, this Court in giving effect to the principle underlying the 
Fourth Amendment, has refused to place an unduly literal construction upon it. 
This was notably illustrated in the Boyd case itself. Taking language in its 
ordinary meaning, there is no “search” or “seizure” when a defendant is re- 
quired to produce a document in the orderly process of a court’s procedure. “The 
right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searchers and seizures,’ would not be violated, under any 
ordinary construction of language, by compelling obedience to a subpoena. But 
this Court holds the evidence inadmissible simply because the information lead- 
ing to the issue of the subpoena has been unlawfully secured. Silverthorne Lum- 
ber Co. v. United States, 251 U. 8.385. Literally, there is no “search” or “seizure” 


1Otis’ Argument against Writs of Assistance. See Tudor, James Otis, P. 66; John 
ana a me , Vol. II, p. 524; Minot, Continuation of the History of Massachusetts Bay, 

0 Pp. 

y Entick 9 : ‘Carrington, 19 Howell’s State Trials, 1030, 1066. 

2In Interstate Commerce Commission Vv. Brimson, 154 U. S. 447, 479, the statement made 
in the Boyd case was repeated; and the Court °Se the statement of Mr. Justice Field 
in In re Pacific Railway Commission, 32 Fed. 241, 250: “Of all the rights of the citizen, 
few are of greater importance or more essential to his peace and happiness than the right 
of ——- ere and that involves, not merely protection of his person from assault, 
but exemption of his private affairs, books, and pavers. from the oy ty and scrutiny of 
others. ithout the enjoyment of this right, all others would lose half their value.” The 
a case has been recently reaffirmed in Silverthorne Lumber Co. v. United States, 251 
v- os — in Gouled v. United States, 225 U. S. 298, and in Byars vy. United States, 273 
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when a friendly visitor abstracts papers from an office; yet we held in Gouled y. 
United States, 255 U. S. 298, that evidence so obtained could not be used. No 
court which looked at the words of the Amendment rather than at its underlying 
purpose would hold, as this Court did in Ew parte Jackson, 96 U. 8S. 727, 733, 
that its protection extended to letters in the mails. The provision against self- 
incrimination in the Fifth Amendment has been given an equally broad construc- 
tion. The language is: “No person . . . shall be compelled in any criminal case 
to be a witness against himself.” Yet we have held, not only that the protection 
of the Amedment extends to a witness before a grand jury, although he has not 
been charged with crime, Counselman v. Hitchcock, 142 U. 8S. 547, 562, 586, but 
that: “It applies alike to civil and criminal proceedings, wherever the answer 
might tend to subject to criminal responsibility him who gives it. The privilege 
protects a mere witness as fully as it does one who is also a party defendant.” 
McCarthy v. Arndstein, 266 U. S. 34, 40. The narrow language of the Amendment 
has been consistently construed in the light of its object, “‘to insure that a per- 
son should not be compelled, when acting as a witness in any investigation, to 
give testimony which might tend to show that he himself had committed a crime. 
The privilege is limited to criminal matters, but it is as broad as the mischief 
against which it seeks to guard.” Counselman v. Hitchcock, supra, p. 562. 

Decisions of this Court applying the principle of the Boyd case have settled 
these things. Unjustified search and seizure violates the Fourth Amendment, 
whatever the character of the paper;* whether the paper when taken by the 
federal officer was in the home,® in an office ® or elsewhere; * whether the taking 
was effected by force,® by fraud,’ or in the orderly process of a court’s procedure.” 
From these decisions, it follows necessarily that the Amendment is violated by 
the officer’s reading the paper without a physical seizure, without his even touch- 
ing it; and that use, in any criminal proceeding, of the contents of the paper so 
examined—as where they are testified to by a federal officer who thus saw the 
document or where, through knowledge so obtained, a copy has been procured 
elsewhere “—any such use constitutes a violation of the Fifth Amendment. 

The protection guaranteed by the Amendments is much broader in scope. The 
makers of our Constitution undertook to secure conditions favorable to the pur- 
suit of happiness. They recognized the significance of man’s spiritual nature, 
of his feelings and of his intellect. They knew that only a part of the pain, 
pleasure and satisfactions of life are to be found in material things. They sought 
to protect Americans in their beliefs, their thoughts, their emotions and their 
sensations. They conferred, as against the Government, the right to be let 
alone—the most comprehensive of rights and the right most valued by civilized 
men. To protect that right, every unjustifiable intrusion by the Government upon 
the privacy of the individual, whatever the means employed, must be deemed a 
violation of the Fourth Amendment. And the use, as evidence in a criminal 
proceeding, of facts ascertained by such intrusion must be deemed a violation 
of the Fifth. 

Applying to the Fourth and Fifth Amendments the established rule of con- 
struction, the defendants’ objections to the evidence obtained by wire-tapping 
must, in my opinion, be sustained. It is, of course, immaterial where the physical 
connection with the telephone wires leading into the defendants’ premises was 
made. And it is also immaterial that the intrusion was in aid of law enforce- 
ment. Experience should teach us to be most on our guard to protect liberty 


4 Gouled v. United States, 255 U. S. 298. 

5 Weeks v. United States, 232 U. . 383; Amos v. United States, 255 U. 8S. 313; Agnello 
v. United States, 269 U. S. 20; Byars v. United States, 273 U. 8S. $8. 

® Boyd vy. United States, 116 U. S. 616 : Hale vy. Henkel, 201 43, 70; een 


Lumber Co. v. United States, = ss S. 385; Gouled v. United States, 255 U. S 298; 
Marron v. United States, 275 v. 
7Ex parte Jackson, 96 U. S. For” 733; Carroll v. United States, 267 U. S. 132, 156; 


Gambino v. United States, 275 U. §.'310 

8 Weeks v. United States, 232 U. S. 883; oerne Lumber Co. v. United States, 
251 U. S. 385; Amos v. United States, 255 U. 313 ; Carroll v. United States, 267 U. 8. 
332, 156; Agnello v. United States, 269 U. 8. ° Gambino v. United States, 275 U. S. 


® Gouled vy. United States, 255 U. S. 298. 

10 Boyd v. United States, 116 U. 8S. 616; Hale v. Henkel, 201 U. S. 43, 70. See Gouled v. 
United States, at U. S. 298; Byars v. ‘United States, 573 U. : "28; Marron vy. United 
States, 275 U. S. 192. 

1 Silverthorne ae Co. v. United States, 251 U. S. 385. Compare Gouled v. United 
States, 255 U. S. 298, 307. In Stroud v. United States, 251 U. S. 15, and Hester v. United 
States, 265 U. 8. 57, ‘the letter and articles admitted were not obtained by unlawful search 
and seizure. They were voluntary disclosures by the defendant. Compare Smith vy. 
United States, 2 F. (2d) 715; United States v. Lee, 274 U. S. 559. 
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when the Government’s purposes are beneficent. Men born to freedom are 
naturally alert to repeal invasion of their liberty by evil-mined rulers. The 
greatest dangers to liberty lurk in insidious encroachment by men of zeal, well- 
meaning but without understanding.” 

Independently of the constitutional question, I am of opinion that the judgment 
should be reversed. By the laws of Washington, wire-tapping is a crime.” 
Pierce’s Code, 1921, § 8976 (18). To prove its case ,jthe Government was obliged 
to lay bare the crimes committed by its officers on its behalf. A federal court 
should not permit such a prosecution to continue. Compare Harkin vy. Brundage, 
276 U. S. 36, id, 604. 

The situation in the case at bar differs widely from that presented in 
Burdeau v. McDowell, 256 U. S. 465. There, only a single lot of papers was 
involved. They had been obtained by a private detective while acting on behalf 





12'The point is thus stated by counsel for the telephone companies, who have filed a brief 
as amici curiae: “Criminals will not escape detection and conviction merely because evi- 
dence obtained by tapping wires of a public telephone system is inadmissible, if it should 
be so held; but in any event, it is better that a few criminals escape than that the 
privacies of life of all the people be exposed to the agents of the government, who will act 
at their own discretion, the honest and the dishonest, unauthorized and unrestrained by 
the courts. Legislation making wiretapping a crime will not suffice if the courts neverthe- 
less hold the evidence to be lawful.” 

13In the following states it is a criminal offense to intercept a message sent by telegraph 
and/or telephone: Alabama, Code, 1923, § 5256: Arizona, Revised Statutes, 1913, Penal 
Code, § 692; Arkansas, Crawford & Moses Digest, 1921, § 10246; California, Deering’s 
Penal Code, 1927, § 640; Colorado, Compiled Laws, 1921, § 6969; Connecticut, General 
Statutes, 1918, § 6292; Idaho, Compiled Statutes, 1919, §§ 8574, 8586; Illinois. Revised 
Statutes, 1927, c. 134, § 21; lowa, Code, 1927. § 13121; Kansas, Revised Statutes, 1923, 
ec. 17, § 1908; Michigan, Compiled Laws, 1915, § 15403; Montana, Penal Code, 1921, 

11518; Nebraska, Compiled Statutes, 1922, § 7115; Nevada, Revised Laws, 1912, 

§ 4608, 6572 (18): New York, Consolidated Laws, c. 40, § 1423 (6): North Dakota, 
ompiled Laws, 1913, § 10231; Ohio, Page’s General Code, 1926, § 13402: Oklahoma, 
Session Laws, 1923, c. 46; Oregon, Olson’s Laws, 1920, § 2265; South Dakota, Revised 
Code, 1919, § 4312; Tennessee, Shannon’s Code. 1919, §§ 1839, 1840; Utah, Compiled Laws, 
1917, § 8433; Virginia, Code, 1924, § 4477 (2), (3); Washington, Pierce’s Code, 1921, 
He (18); Wisconsin, Statutes, 1927, § 348.387; Wyoming, Compiled Statutes, 1920, 

7148. Compare State vy. Behringer, 19 Ariz. 502; State v. Nordskog, 76 Wash. 472. 

In the following states it is a criminal offense for a company engaged in the trans- 
mission of messages by telegraph and/or telephone, or its employees, or, in many instances, 
persons conniving with them, to disclose or to assist in the disclosure of any message: 
Alabama Code, 1923, §§ 5543, 5545; Arizona, Revised Statutes, 1913, Penal Code. §§ 621, 
623, 691; Arkansas, Crawford & Moses Digest, 1921, § 10250; California, Deering’s Penal 
Code, 1927, Shaaes 621, 639, 641: Colorado, Compiled Laws, 1921, §§ 6966. 6968, 6970; 
Connecticut, General Statutes, 1918, § 6292; Florida, Revised General Statutes, 1920, 
$§ 5754, 5755; Idaho, Compiled Statutes, 1919, §§ 8568, 8570; Illinois, Revised Statutes, 
1927, ce. 134, §§ 7, Ta; Indiana, Burns’ Revised Statutes, 1926, § 2862: Iowa, 
Code, 1924, § 8305; Louisiana, Acts, 1918, c. 134 p. 228: Maine Revised Statutes, 
1916, ec. 60, §24; Maryland, Bagby’s Code, 1926, §489; Michigan, Compiled 
Statutes, 1915, § 15104; Minnesota, General Statutes, 1923, §§ 10423, 10424; Mis- 
sissippi, Hemingway’s Code, 1927, § 1174; Missouri. Revised Statutes, 1919, § 3605; 
Montana, Penal Code, 1921, § 11494; Nebraska, Compiled Statutes, 1922. § 7088; Nevada, 
Revised Laws, 1912, §§ 4603, 4605, 4609, 4631; New Jersey, Compiled Statutes, 1910, 
p. 5319; New York, Consolidated Laws, c. 40. §§ 552, 553: North Carolina, Consolidated 
Statutes, 1919. §§ 4497, 4498, 4499; North Dakota, Compiled Laws, 1913, § 10078: Ohio, 
Page's General Code, 1926, §§ 13388, 13419; Oklahoma, Session Laws, 1923, c. 46: Oregon, 
Olson’s Laws, 1920, §§ 2260, 2262, 2266; Pennsylvania, Statutes, 1920, §§ 6306, 6308, 
6309; Rhode Island, General Laws, 1923, § 6104: South Dakota, Revised Code, 1919, 
Hf 4346, 9801; Tennessee, Shannon’s Code, 1919, §§ 1837, 1838: Utah, Compiled Laws, 

917, §§ 8403, 8405, 8434; Washington, Pierce’s Code, 1921, §§ 8982, 8983; Wisconsin, 
Statutes, 1927, § 348.36. 

The Alaskan Penal Code, Act of March 8, 1899, c. 429, 30 Stat. 1253, 1278, provides 
that “if any officer, agent, operator, clerk, or employee of any telegraph company, or 
any other persons, shall wilfully divulge to any other person than the party from whom 
the same was received, or to whom the same was addressed, or his agent or attorney, any 
message received or sent, or intended to be sent, over any telegraph line, or the contents, 
substance, purport, effect, or meaning of such message, or any part thereof, ... the 
person so offending shall be deemed guilty of a misdemeanor, and shall be punished by a 
fine not to exceed one thousand dollars or imprisonment not to exceed one year, or by 
both snch fine and imprisonment, in the discretion of the court.” 

The Act of October 29, 1918, c. 197, 40 Stat. 1017, provided: “That whoever during the 
period of governmental operation of the telephone and telegraph systems of the United 
States . . . shall, without authority and without the knowledge and consent of the other 
users thereof, except as may be necessary for operation of the service, tap any telegraph 
or telephone line, or wilfully interfere with the operation of such telephone or telegraph 
systems or with the transmission of any telephone or telegraph message, or with the 
delivery of any such message, or whoever being employed in any such telephone or tele- 
graph service shall divulge the contents of any such telephone or telegraph message to any 

rson not duly authorized to receive the same, shall be fined not exceeding $1,000 or 
mprisoned for not more than one year, or both.” 

a, be Radio Act, February 23, 1927, c. 169, § 27, 44 Stat. 1162, 1172, provides that 
no person not being authorized by the sender shall intercept any message and divulge or 


publish the contents, substance, purport, effect, or meaning of such intercepted message 
to any person.” 
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of a private party; without the knowledge of any federal official; long before 
anyone had thought of instituting a federal prosecution. Here, the evidence ob- 
tained by crime was obtained at the Government’s expense, by its officers, while 
acting on its behalf; the officers who committed these crimes are the same offi- 
cers who were charged with the enforcement of the Prohibition Act; the crimes 
of these officers were committed for the purpose of securing evidence with which 
to obtain an indictment and to secure a conviction. The evidence so obtained 
constitutes the warp and woof of the Government’s case. The aggregate of the 
Government evidence occupies 306 pages of the printed record. More than 210 
of them are filled by recitals of the details of the wire-tapping and of facts 
ascertained thereby.“ There is literally no other evidence of guilt on the part 
of some of the defendants except that illegally obtained by these officers. As 
to nearly all the defendants (except those who admitted guilt), the evidence 
relied upon to secure a conviction consisted mainly of that which these 
officers had so obtained by violating the state law. 

As Judge Rudkin said below: “Here we are concerned with neither eavesdrop- 
pers nor thieves. Nor are we concerned with the acts of private individuals... . 
We are concerned only with the acts of federal agents whose powers are limited 
and controlled by the Constitution of the United States.” The Eighteenth 
Amendment has not in terms empowered Congress to authorize anyone to 
violate the criminal laws of a State. And Congress has never purported to do 
so. Compare Maryland v. Soper, 270 U. 8. 9. The terms of appointment of 
federal prohibition agents do not purport to confer upon them authority to violate 
any criminal law. Their superior officer, the Secretary of the Treasury, has 
not instructed them to commit crime on behalf of the United States. It may be 
assumed that the Attorney General of the United States did not give any 
such instruction.” 

When these unlawful acts were committed, they were crimes only of the 
officers individually. The Government was innocent, in legal contemplation; 
for no federal official is authorized to commit a crime on its behalf. When 
the Government, having full knowledge, sought, through the Department of 
Justice, to avail itself of the fruits of these acts in order to accomplish its own 
ends, it assumed moral responsibility for the officers’ crimes. Compare The 
Pauquete Habana, 189 U. S. 458, 465; O'Reilly deCamara v. Brooke, 209 U. 8. 45, 
52; Dodge v. United States, 272 U. S. 530, 582; Gambino v. United States, 275 
U. S. 310. And if this Court should permit the Government, by means of its 
officers’ crimes, to effect its purpose of punishing the defendants, there would 
seem to be present all the elements of a ratification. If so, the Government 
itself would become a lawbreaker. 

Will this Court by sustaining the judgment below sanction such conduct on 
the part of the Executive? The governing principle has long been settled. It is 
that a court will not redress a wrong when he who invokes its aid has unclean 
hands.“ The maxim of unclean hands comes from courts of equity.” But the 
principle prevails also in courts of law, Its common application is in civil actions 
between private parties. Where the Government is the actor, the reasons for 
applying it are even more persuasive. Where the remedies invoked are those of 
the criminal law, the reasons are compelling.” 





4% The above figures relate to Case No. 493. In Nos. 532-533, the Government evi- 
dence fills 278 pages, of which 140 are recitals of the evidence obtained by wire-tapping. 

4 According to the Government’s brief, p. 41, “The Prohibition Unit of the Treasury 
disclaims it [wire-tapping] and the Department of Justice has frowned on it.” See also 
“Prohibition Enforcement,’ 69th Congress, 2d Session, Senate Doc, No. 198, pp. Iv, v, 138, 
15, referred to Committee, January <5, 1927 ; also Same, Part 2. 

16 See Hannay v. Eve, 38 Cranch, 242, 247; Bank of the United States v. Owens, 2 Pet. 
527, 538; Bartle v. Coleman, 4 Pet. 184, 188; Kennett v. Chambers, 14 How. 38. 52: Mar- 
shall v. Baltimore & Ohio R. R Co., 16 How. 314, 334: Tool Co. v. Norris, 2 Wall 45, 54; 
The Quachita Cotton, 6 Wall. 521, 532; Coppell v. Hall, 7 Wall. 542; Forsyth v. Woods, 
11 Wall. 484, 486; Hanauer v. Doane, 12 Wall. 342, 349: Trist v. Child, 21 Wall. 441, 448; 
Meguire v. Corwine, 101 U. S. 108, 111; Oscanyan vy. Arms Co., 103 U. 8. 261; Irwin v. 
Williar, 110 U. S. 499, 510; Woodstock Iron Co. y. Richmond & Danville Extension Co., 
129 U. S. 643; Gibbs v. Consolidated Gas Co., 130 U. 8. 396, 411; Embrey v. Jemison, 131 
U. S. 336, 348; West v. Camden, 135 U. 8S. 507, 521; McMullen v. Hoffman, 174 U. 8. 639, 
654 ; Hazelton v. Sheckells, 202 U. S. 71; Crocker v. United States, 240 U. S. 74, 78. Com- 
pare Holman v. Johnson, 1 Cowp. 341. 

17 See Creath’s Administrator v. Sima, 5 How. 192, 204: Kennett v. Chambers, 14 How. 
38. 49: Randall v. Howard, 2 Black, 585, 586: Wheeler v. Sage, 1 Wall. 518. 530; Dent v. 
Ferguson, 132 U. 8. 50, 64; Pope Manufacturing Co. v. Gormully 144 U. S. 224, 236; 
Miller v. Ammon, 145 U. S. 421, 425; Hazelton v. Sheckells, 202 U. 8S. 71, 79. Compare 
International News Service v. Associated Press, 248 U.S. 215, 245. 

48 Compare State v. Simmons, 39 Kan. 262, 264-265; State v. Miller, 44 Mo. App. 159, 
163-164 ; In re Robinson, 29 Neb. 135; Harris v. State, 15 Tex. App. 629, 634-635, 639. 
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The door of a court is not barred because the plaintiff has committed a crime. 
The confirmed criminal is as much entitled to redress as his most virtuous fellow 
citizen; no record of crime, however long, makes one an outlaw. The court’s 
aid is denied only when he who seeks it has violated the law in connection with 
the very transaction as to which he seeks legal redress.” Then aid is denied 
despite the defendant’s wrong. It is denied in order to maintain respect for 
law ; in order to promote confidence in the administration of justice; in order to 
preserve the judicial process from contamination. The rule is one, not of ac- 
tion, but of inaction. It is sometimes spoken of as a rule of substantive law. 
But it extends to matters of procedure as well.” A defense may be waived. It 
is waived when not pleaded. But the objection that the plaintiff comes with un- 
clean hands will be taken by the court itself.“ It will be taken despite the wish 
to the contrary of all the parties to the litigation. The court protects itself. 

Decency, security and liberty alike demand that government officials shall 
be subjected to the same rules of conduct that are commands to the citizen. 
In a government of laws, existence of the government will be imperilled if it 
fails to observe the law scrupulously. Our Government is the potent, the omni- 
present teacher. For good or for ill, it teaches the whole people by its ex- 
ample. Crime is contagious. If the Government becomes a law-breaker, it 
breeds contempt for law; it invites every man to become a law unto himself; it 
invites anarchy. To declare that in the administration of the criminal law the 
end justifies the means—to declare that the Government may commit crimes 
in order to secure the conviction of a private criminal—would bring terrible ret- 


ribution. Against that pernicious doctrine this Court should resolutely set its 
face. 


Mr. Justice BuTLeEr, dissenting. 


I sincerely regret that I cannot support the opinion and judgments of the 
Court in these cases. 

The order allowing the writs of certiorari operated to limit arguments of 
counsel to the constitutional question. I do not participate in the controversy 
that has arisen here as to whether the evidence was inadmissible because the 
mode of obtaining it was unethical and a misdemeanor under state law. I pre- 
fer to say nothing concerning those questions because they are not within the 
jurisdiction taken by the order. 

The Court is required to construe the provision of the Fourth Amendment 
that declares: “The right of the people to be secure in their persons, houses, 
papers and effects, against unreasonable searches and seizures, shall not be 
violated.” The Fifth Amendment prevents the use of evidence obtained through 
searches and seizures in violation of the rights of the accused protected by the 
Fourth Amendment. 

The single question for consideration is this: May the Government, consistently 
with that clause, have its officers whenever they see fit, tap wires, listen to, take 
down and report, the private messages and conversations transmitted by tele- 

hones? 

m The United States maintains that “The ‘wire tapping’ operations of the fed- 
eral prohibition agents were not a ‘search and seizure’ in violation of the se- 
curity of the ‘persons, houses, papers and effects’ of the petitioners in the con- 
stitutional sense or within the intendment of the Fourth Amendment.” The 
Court, adhering to and reiterating the principles laid down and applied in prior 
decisions * construing the search and seizure clause, in substance adopts the 
contention of the Government. 

The question at issue depends upon a just appreciation of the facts. 

Telephones are used generally for transmission of messages concerning official, 
social, business and personal affairs including communications that are private 





2® See Armstrong v. Toler 11 Wheat. 258; Brooks v. Martin, 2 Wall. 70; Planters’ Bank 

Union Bank, 16 Wall. 483, 499-500 ; Houston & Texas Central R. R. Co. v. Texas, 177 
U. S. 66, 99; Bothwell v. Buckbee, Mears Co., 275 U. 8. 274. 

2 See Lutton v. Benin, 11 Mod. 50; Barlow v. Hall, 2 Anst. 461; Wells v. Gurney, 8 Barn. 
& Cress, 769; Ilsley v. Nichols, 12 Pick. 270; Carpenter Vv. Spooner, 2 Sandf. 717; Metcalf 
v. Clark, 41 Barb. 45; Williams ads. Reed, 29 N L. 385 : Hill v. Goodrich. 32 Conn. 588; 
Townsend Vv. eae 47 Wis. 623; Blandin v. Ostrander. 239 Fed. 700 ; Harkin v. Brundage, 
276 U. 8. 36, id 

2 Coppell v. mem, 7 Wall. 542, 558; Oscanyan vy. Arms Co., 103 U. S. 261, 267; Higgins v. 
McCrea, 116 U. 671, 685. Compare Evans v. Richardson, 3 Mer. 469; Norman v. Cole, 
3 Esp. 253: oediaratont Salt Co. v. Electrolytic Alkali Co., [1913] 3 K. B. 422. 

*Ee parte Jackson, 96 U. S&S. 727. Boyd v. United States, 116 U. 8. 616. Weeks v. 
United States, 232 U. 8S. 383. Silverthorne Lumber Co. v. United States, 251 U. 8. 385 
Gouled vy. United States, 255 U. 8S. 298. Amos v. United States, 255 U. 8. 313. 
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and privileged—those between physician and patient, lawyer and client, parent 
and child, husband and wife. The contracts between telephone companies and 
users contemplate the private use of the facilities employed in the service. The 
communications belong to the parties between whom they pass. During their 
transmission the exclusive use of the wire belongs to the persons served by it. 
Wire tapping involves interference with the wire while being used. Tapping 
the wires and listening in by the officers literally constituted a search for evidence. 
As the communications passed, they were heard and taken down. 

In Boyd v. United States, 116 U. S. 616, there was no “search or seizure” 
within the literal or ordinary meaning of the words, nor was Boyd—if these 
constitutional provisions were read strictly according to the letter—compelled 
in a “criminal case” to be a “witness” against himself. The statute, there held 
unconstitutional because repugnant to the search and seizure clause, merely 
authorized judgment for sums claimed by the Government on account of revenue 
if the defendant failed to produce his books, invoices and papers. The principle 
of that case has been followed, developed and applied in this and many other 
courts. And it is in harmony with the rule of liberal construction that always 
has been applied to provisions of the Constitution safeguarding personal rights 
(Byars v. United States, 273 U. S. 28, 32), as well as to those granting govern- 
mental powers. McCulloch v. Maryland, 4 Wheat. 316, 404, 406, 407, 421. Mar- 
bury v. Madison, 1 Cranch 137, 153, 176. Cohens v. Virginia, 6 Wheat. 264. 
Myers v. United States, 272 U.S. 52. 

This Court has always construed the Constitution in the light of the principles 
upon which it was founded. The direct operation or literal meaning of the words 
used do not measure the purpose or scope of its provisions, Under the principles 
established and applied by this Court, the Fourth Amendment safeguards against 
all evils that are like and equivalent to those embraced within the ordinary 
meaning of its words. That construction is consonant with sound reason and in 
full accord with the course of decisions since McCulloch v. Maryland. That 
is the principle directly applied in the Boyd case. 

When the facts in these cases are truly estimated, a fair application of that 
principle decides the constitutional question in favor of the petitioners. With 
great deference, I think they should be given a new trial. 


Mr. Justice STONE, dissenting. 


I concur in the opinions of Mr. Justice Hotmes and Mr. Justice BRANDEIS. 
I agree also with that of Mr. Justice BuTLER so far as it deals with the merits. 
The effect of the order granting certiorari was to limit the argument to a single 
question, but I do not understand that it restrains the Court from a consideration 
of any question which we find to be presented by the record, for, under Jud. 
Code, § 240 (a), this Court determines a case here on certiorari “with the same 
power and authority, and with like effect, as if the cause had been brought 
[here] by unrestricted writ of error or appeal,” 


SUPREME COURT OF THE UNITED STATES 
No. 190.—October Term, 1937 
NARDONE ET AL. Vv. UNITED STATES 
[December 20, 1937] 
CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND CIRCUIT 
Mr. JusTIcE Roserts delivered the opinion of the Court. 


The importance of the question involved,—whether, in view of the provisions of 
§ 605 of the Communications Act of 1934, * evidence procured by a federal officer’s 
tapping telephone wires and intercepting messages is admissible in a criminal 
trial in a United States District Court,—moved us to grant the writ of certiorari. 

The indictment under which the petitioners were tried, convicted, and sen- 
tenced, charged, in separate counts, the smuggling of alcohol, possession 
and concealment of the smuggled alcohol, and conspiracy to smuggle and conceal 
it. Over the petitioners’ objection and exception federal agents testified to the 
substance of petitioners’ interstate communications overheard by the witnesses 


1Ch. 652, 48 Stat. 1064, 1103; U. S. C. Tit. 47, § 605. 
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who had intercepted the messages by tapping telephone wires. The court below, 
though it found this evidence constituted such a vital part of the prosecution’s 
proof that its admission, if erroneous, amounted to reversible error, held it was 
properly admitted and affirmed the judgment of conviction.’ 

Section 605 of the Federal Communications Act provides that no person who, 
as an employee, has to do with the sending or receiving of any interstate commu- 
nication by wire shall divulge or publish it or its substance to anyone other than 
the addressee or his authorized representative or to authorized fellow employes, 
save in response to a subpoena issued by a court of competent jurisdiction or 
on demand of other lawful authority ; and “no person not being authorized by the 
sender shall intercept any communication and divulge or publish the existence, 
contents, substance, purport, effect or meaning of such intercepted communica- 
tion to any person; ...” Section 501° penalizes willful and knowing violation 
by fine and imprisonment. 

Taken at face value the phrase “no person” comprehends federal agents, and 
the ban on communication to “any person” bars testimony to the content of an 
intercepted message. Such an application of the section is supported by com- 
parison of the clause concerning intercepted messages with that relating to those 
known to employes of the carrier. The former may not be divulged to any person, 
the latter may be divulged in answer to a lawful subpoena. 

The government contends that Congress did not intend to prohibit tapping wires 
to procure evidence. It is said that this court, in Olmstead v. United States, 277 
U. 8. 438, held such evidence admissible at common law despite the fact that a 
state statute made wire-tapping a crime; and the argument proceeds that since 
the Olmstead decision departments of the federal government, with the know- 
ledge of Congress, have, to a limited extent, permitted their agents to tap wires 
in aid of detection and conviction of criminals. It is shown that, in spite of its 
knowledge of the practice, Congress refrained from adopting legislation out- 
lawing it, although bills, so providing, have been introduced. The Communica- 
tions Act, so it is claimed, was passed only for the purpose of reenacting the pro- 
visions of the Radio Act of 1927 * so as to make it applicable to wire messages and 
to transfer jurisdiction over radio and wire communications to the newly con- 
stituted Federal Communications Commission, and therefore the phraseology of 
the statute ought not to be construed as changing the practically identical pro- 
vision on the subject which was a part of the Radio Act when the Olmstead case 
was decided. 

We nevertheless face the fact that the plain words of § 605 forbid anyone, un- 
less authorized by the sender, to intercept a telephone message, and direct in 
equally clear language that “no person” shall divulge or publish the message or 
its substance to “any person.” To recite the contents of the message in testimony 
before a court is to divulge the message. The conclusion that the act forbids such 
testimony seems to us unshaken by the government’s arguments. 

True it is that after this court’s decision in the Olmstead case Congressional 
committees investigated the wire-tapping activities of federal agents. Over 
a period of several years bills were introduced to prohibit the practice, all 
of which failed to pass. An Act of 1933 included a clause forbidding this 
method of procuring evidence of violations of the National Prohibition Act.° 
During 1932, 1933 and 1934, however, there was no discussion of the matter 
in Congress, and we are without contemporary legislative history relevant to 
the passage of the statute in question. It is also true that the committee re- 
ports in connection with the Federal Communications Act dwell upon the fact 
that the major purpose of the legislation was the transfer of jurisdiction over 
wire and radio communication to the newly constituted Federal Communica- 
tions Commission. But these circumstances are, in our opinion, insufficient 
to overbear the plain mandate of the statute. 

It is urged that a construction be given the section which would exclude 
federal agents since it is improbable Congress intended to hamper and impede 
the activities of the government in the detection and punishment of crime. The 
answer is that the question is one of policy. Congress may have thought 
it less important that some offenders should go unwhipped of justice than that 
officers should resort to methods deemed inconsistent with ethical standards 
and destructive of personal liberty. The same considerations may well have- 


® Ch. 652, 48 Stat. 1064, 1100, U. S. C. Tit. 47 
* Act of Feb. 23, 1927, c. 169, 44 Stat. 1162. 
® Department of Justice Appropriation Act of March 1, 1933, 47 Stat. 1381. 


290 F. (2d) 630. nee also Smith v. United oe Sor 91 F. (2d) 556. 
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moved the Congress to adopt § 605 as evoked the guaranty against practices 
and procedures violative of privacy, embodied in the Fourth and Fifth Amend- 
ments of the Constitution. 

The canon that the general words of a statute do not include the govern- 
ment or affect its rights unless the construction be clear and indisputable upon 
the text of the act does not aid the respondent. The cases in which it has 
been applied fall into two classes. The first is where an act, if not so limited, 
would deprive the sovereign of a recognized or established prerogative title or 
interest. A classical instance is the exemption of the state from the opera- 
tion of general statutes of limitations.’ The rule of exclusion of a sovereign 
is less stringently applied where the operation of the law is upon the agents 
or servants of the government rather than on the sovereign itself.® 

The second class,—that were public officers are impliedly excluded from 
language embracing all persons,—is where a reading which would include such 
officers would work obvious absurdity as, for example, the application of a speed 
law to a policeman pursuing a criminal or the driver of a fire engine responding 
to an alarm.’ . 

For years controversy has raged with respect to the morality of the practice of 
wire-tapping by officers to obtain evidence. It has been the view of many that the 
practice involves a grave wrong. In the light of these circumstances we think 
another well recognized principle leads to the application of the statute as it is 
written so as to include within its sweep federal officers as well as others. That 
principle is that the sovereign is embraced by general words of a statute intended 
to prevent injury and wrong.” 

The judgment must be reversed and the cause remanded to the District Court 
for further proceedings in conformity with this opinion. 

Reversed. 

Mr. Justice SUTHERLAND, dissenting. 


I think the word “person” used in this statute does not include an officer of the 
federal government, actually engaged in the detection of crime and the enforce- 
meut of the criminal statutes of the United States, who has good reason to believe 
that a telephone is being, or is about to be, used as an aid to the commission or 
concealment of a crime. The decision just made will necessarily have the effect 
of enabling the most depraved criminals to further their criminal plans over the 
telephone, in the secure knowledge that even if these plans involve kidnapping and 
murder, their telephone conversations can never be intercepted by officers of the 
law and revealed in court. If Congress thus intended to tie the hands of the 
government in its effort to protect the people against lawlessness of the most 
serious character, it would have said so in a more definite way than by the use of 
the ambiguous word “person.” Commonwealth v. Welosky, 276 Mass. 398, 403- 
404, 406; 177 N. E. 656. For that word has sometimes been construed to include 
the government and its officials, and sometimes not. I am not aware of any case 
where it has been given that inclusive effect in a situation such as we have here. 
Obviously, the situation dealt with in United States v. Arizona, 295 U. 8. 174, was 
quite different. There, a federal statute forbade the construction of any bridge, 


® Dollar Savings Bank v. United States, 19 Wall. 227, 239; United States v. Herron, 
20 Wall. 251 263; United States v. American Bell Telephone Co., 159 U. S. 548, 554; 
United States vy. Stevenson, 215 U. S. 190, 197: Title Guaranty & Surety Co. v. Guarantee, 
Title & Trust Co., 174 Fed. 385, 388; Maxwell, Interpretation of Statutes (7th ed.) 117, 
121 : Black on Interpretation of Laws (2d ed.) 94, 
7 United States v. Hoar, 2 Mason 311, 314-315. 
8’“The prohibitions [against any form of action except that specified in the statute} 
if any, either express or implied . .. are for others, not for the government. They may 
be obligatory on tax collectors. They may prevent any suit at law by such officers or 
agents.’ Dollar Savings Bank v. United States, 19 Wall. 227, 239. “These provisions 
unmistakably disclose definite intention on the part of Congress effectively to safeguard 
rivers and other navigable waters against the unauthorized erection therein of dams or 
other structures for any purpose whatsoever. The plaintiff maintains that the restrictions 
so imposed apply only to work undertaken by private parties. But no such intention is 
expressed, and we are of opinion that none is implied. The measures adopted for the 
enforcement of the prescribed rule are in general terms and purport to be applicable to all. 
No valid reason has been or can be suggested why they should apply to private persons 
and not to federal and state officers. There is no presumption that regulatory and dis- 
ciplinary measures do not extend to such officers. ‘Taken at face value the language indi- 
cates the purpose of Congress to govern conduct of its own officers and employees as well 
as that of others.” United States v. Arizona, 295 U. S. 174, 184. Compare Stanley v. 
one 147 Sy vine at aa ee ee States, 276 U. 8. 508, 511. 
althasar vy. Pacific Electr . Co. al. ; 302; 202 Pac. 37; State v. 
woe, oe }8S Paes S57. 1 - ; ane enero 
nited States v. Knight, 14 Pet. 301, 315 ; United States v. Herron, 20 Wall. 251, 263; 
Black on Interpretation of Laws (2d ed.) 97. ” i 
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etc., in any port, etc., “until the consent of Congress ... shall have been ob- 
tained.” The mere building of the designated structure, in the absence of con- 
gressional consent, violated the statute. There was no ambiguous term, such as 
we have here, or anything else in the language, requiring construction. 

There is a manifest difference between the case of a private individual who 
intercepts a message from motives of curiosity or to further personal ends, and 
that of a responsible official engaged in the governmental duty of uncovering 
crime and bringing criminals to justice. It is fair to conclude that the word 
“person” as here used was intended to include the former but not the latter. This 
accords with the well-settled general rule stated by Justice Story in United 
States v. Hoar, 2 Mason 311, 314-315; 26 Fed. Cas. 329, 330: “In general, acts of 
the legislature are meant to regulate and direct the acts and rights of citizens; 
and in most cases the reasoning applicable to them applies with very different, 
and often contrary force to the government itself. It appears to me, therefore, to 
be a safe rule founded in the principles of the common law, that the general 
words of a statute ought not to include the government, or affect its rights, 
unless that construction be clear and indisputable upon the text of the act.” And 
see In the Matter of Will of Fow, 52 N. Y. 530, 535. Compare State v. Gorham, 
110 Wash. 330; 188 Pac. 457; Balthasar v. Pacific Electric Ry. Co., 187 Cal. 302, 
305-308 ; 202 Pac. 37. A case in point is that of People v. Hebberd (Sup. Ct. N. 
Y.), 96 Misc. 617, 620-621 ; 162 N. Y. 8. 80. 

In the investigations of the congressional committees, referred to in the opinion 
of the court, it appeared that the Attorney General had ordered that no tapping 
of wires should be permitted without the personal direction of the chief of the 
bureau, after consultation with the Assistant Attorney General in charge of the 
case; and that such means were to be adopted only as an emergency method. 
The Attorney General himself appeared before one of the committees and pointed 
out that crime had become highly organized, with strong political connections 
and illegal methods of procedure; that gangsters and desperate criminals had 
equipped themselves with every modern convenience and invention; that modern 
gangsters have no regard for life, property, decency or anything else; and he had 
no doubt that they tapped wires leading to offices of the United States attorneys 
to find out what was being done. He cited the case of a Bureau of Investigation 
agent who had been found shot to death under circumstances which indicated 
that a gang of narcotic traffickers had murdered him; and he posed the question 
whether, if it had appeared that the perpetrators of the crime could be detected 
and brought to justice by tapping their telephone wires, nevertheless, that ought 
not to be done. 

The answer of Congress to the question has been a refusal to pass any of the 
bills which comprehensively proposed to forbid the practice. 

My abhorrence of the odicus practices of the town gossip, the Peeping Tom, and 
the private eavesdropper is quite as strong as that of any of my brethern. But to 
put the sworn officers of the law, engaged in the detection and apprehension of 
organized gangs of criminals, in the same category, is to lose all sense of propor- 
tion. In view of the safeguards against abuse of power furnished by the order 
of the Attorney General, and in the light of the deadly conflict constantly being 
waged between the forces of law and order and the desperate criminals who 
infest the land, we well may pause to consider whether the application of the 
rule which forbids an invasion of the privacy of telephone communications is not 
being carried in the present case to a point where the necessity of public pro- 
tection against crime is being submerged by an overflow of sentimentality. 

I think the judgment below should be affirmed. 

Mr. JusTICE MCREYNOLDs joins in this opinion. 


SUPREME COURT OF THE UNITED STATES 
No. 240.—October Term, 1939 
NABDONE ET AL, Vv. UNITED STATES 
[December 11, 1939] 
CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND CIRCUIT 


Mr. Justice FRANKFURTER delivered the opinion of the Court. 


We are called upon for the second time to review affirmance by the Circuit 
Court of Appeals for the Second Circuit of petitioners’ convictions under an 
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indictment for frauds on the revenue. In Nardone v. United States, 302 U. 8. 
379, this Court reversed the convictions on the first trial because they were 
procured by evidence secured in violation of § 605 of the Communications Act of 
1934 (c. 652, 48 Stat. 1064, 1103; 47 U. S. C., § 605). For details of the facts 
reference is made to that case. Suffice it here to say that this evidence consisted 
of ee telephone messages, constituting “a vital part of the prosecution’s 
proof.” 

Conviction followed a new trial, and “the main question” on the appeal below is 
the only question open here—namely, “whether the [trial] judge improperly re- 
fused to allow the accused to examine the prosecution as to the uses to which it 
had put the information” which Nardone v. United States, supra, found to have 
vitiated the original conviction. Though candidly doubtful of the result it 
reached, the Circuit Court of Appeals limited the scope of § 605 to the precise cir- 
cumstances before this Court in the first Nardone case, and ruled that “Congress 
had not also made incompetent testimony which had become accessible by the 
use of unlawful ‘taps’, for to divulge that information was not to divulge an 
intercepted telephone talk.” 106 F. 2d 41. 

The issue thus tendered by the Circuit Court of Appeals is the broad one, 
whether or no § 605 merely interdicts the introduction into evidence in a federal 
trial of intercepted telephone conversations, leaving the prosecution free to 
make every other use of the proscribed evidence. Plainly, this presents a far- 
reaching problem in the administration of federal criminal justice, and we 
therefore brought the case here for disposition. 

Any claim for the exclusion of evidence logically relevant in criminal prosecu- 
tions is heavily handicapped. It must be justified by an over-riding public policy 
expressed in the Constitution or the law of the land. In a problem such as that 
before us now, two opposing concerns must be harmonized: on the one hand, the 
stern enforcement of the criminal law; on the other, protection of that realm 
of privacy left free by Constitution and laws but capable of infringement either 
through zeal or design. In accommodating both these concerns, meaning must be 
given to what Congress has written, even if not in explicit language, so as to 
effectuate the policy which Congress has formulated. 

We are here dealing with specific prohibition of particular methods in obtain- 
ing evidence. The result of the holding below is to reduce the scope of § 605 to 
exclusion of the exact words heard through forbidden interceptions, allowing 
these interceptions every derivative use that they may serve. Such a reading of 
§ 605 would largely stultify the policy which compelled our decision in Nardone 
v. United States, supra. That decision was not the product of a merely meticu- 
lous reading of technical language. It was the translation into practicality of 
broad considerations of morality and public well-being. This Court found that 
the logically relevant proof which Congress had outlawed, it outlawed because 
“inconsistent with ethical standards and destructive of personal liberty.” 302 
U. 8S. 379, 383. To forbid the direct use of methods thus characterized but to put 
no curb on their full indirect use would only invite the very methods deemed “in- 
consistent with ethical standards and destructive personal liberty.’”’ What was 
said in a different context in Silverthorne Lumber Co. v. United States, 251 U. S. 
385, 392, is pertinent here: “The essence of a provision forbidding the acquisition 
of evidence in a certain way is that not merely evidence so acquired shall not be 
used before the court, but that it shall not be used at all.” See Gouled v. United 
States, 255 U. S. 298, 307. A decent respect for the policy of Congress must save 
us from imputing to it a self-defeating, if not disingenuous purpose. 

Here, as in the Silverthorne case, the facts improperly obtained do not “become 
sacred and inaccessible. If knowledge of them is gained from an independent 
source they may be proved like any others, but the knowledge gained by the 
Government’s own wrong cannot be used by it” simply because it is used deriva- 
tively. 251 U.S. 385, 392. 

In practice this generalized statement may conceal concrete complexities. 
Sophisticated argument may prove a causal connection between information 
obtained through illicit wire-tapping and the Government’s proof. As a matter 
of good sense, however, such connection may have become so attenuated as to 
dissipate the taint. A sensible way of dealing with such a situation—fair to the 
intendment of § 605, but fair also to the purposes of the criminal law—ought to 
be within the reach of experienced trial judges. The burden is, of course, on 
the accused in the first instance to prove to the trial court’s satisfaction that 
wire-tapping was unlawfully employed. Once that is established—as was plainly 
done here—the trial judge must give opportunity, however closely confined, to 
the accused to prove that a substantial portion of the case against him was a 
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fruit of the poisonous tree. This leaves ample opportunity to the Government 
to convince the trial court that its proof had an independent origin. 

Dispatch in the trial of criminal causes is essential in bringing crime to book. 
Therefore, timely steps must be taken to secure judicial determination of claims 
of illegality on the part of agents of the Government in obtaining testimony. To 
interrupt the course of the trial for such auxiliary inquiries impedes the momen- 
tum of the main proceeding and breaks the continuity of the jury’s attention. 
Like mischief would result were tenuous claims sufficient to justify the trial 
court’s indulgence of inquiry into the legitimacy of evidence in the Government’s 
possession. So to read a Congressional prohibition against the availability of 
certain evidence would be to subordinate the need for rigorous administration of 
justice to undue solicitude for potential and, it is to be hoped, abnormal dis- 
obedience of the law by the law’s officers. Therefore claims that taint attaches 
to any portion of the Government’s case must satisfy the trial court with their 
solidity and not be merely a means of eliciting what is in the Government’s 
possession before its submission to the jury. And if such a claim is made after 
the trial is under way, the judge must likewise be satisfied that the accused could 
not at an earlier stage have had adequate knowledge to make his claim. The 
civilized conduct of criminal trials cannot be confined within mechanical rules. 
It necessarily demands the authority of limited direction entrusted to the judge 
presiding in federal trials, including a well-established range of judicial discre- 
tion, subject to appropriate review on appeal, in ruling upon preliminary ques- 
tions of fact. Such a system as ours must, within the limits here indicated, 
rely on the learning, good sense, fairness and courage of federal trial judges. 

We have dealt with this case on the basic issue tendered by the Circuit Court 
of Appeals and have not indulged in a finicking appraisal of the record, either 
as to the issue of the time limit of the proposed inquiry into the use to which 
the Government had put its illicit practices, or as to the existence of inde- 
pendent sources for the Government’s proof. Since the Circuit Court of Appeals 
did not question its timeliness, we shall not. And the hostility of the trial 
court to the whole scope of the inquiry reflected his own accord with the rule 
of law by which the Circuit Court of Appeals sustained him, and which we 
find erroneous. 

The judgment must be reversed and remanded to the District Court for 
further proceedings in conformity with this opinion. 


Reversed. 


Mr. Justice McReywnotps is of opinion that the Circuit Court of Appeals 
reached the proper conclusion upon reasons there adequately stated and its 
judgment should be affirmed. 


Me. Justice Reep took no part in the consideration or decision of this case. 


SUPREME COURT OF THE UNITED STATES 
No. 42.—October Term, 1939 
WEISS ET AL. Vv. UNITED STATES 
[December 11, 1939] 
CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND CIRCUIT 


Mr. JUSTICE Roperts delivered the opinion of the Court. 


The petitioners were indicted, with five others, in the District Court for the 
Southern District of New York for using the mails to defraud and for con- 
spiracy so to use them.’ The alleged scheme was to cheat insurance companies 
by inducing them to pay false claims for disability, health, and accident bene- 
fits to three of the defendants, Nelson, Berger, and Spitz. These three pleaded 
guilty and testified for the Government. Three defendants who were phy- 
sicians,—Messman, Goldstein, and Krupp—were alleged to have assisted by 
furnishing policy holders false medical certificates and instructing them how 
to simulate illness. Messman pleaded guilty and testified for the Government. 
The other two stood trial. Two lawyers, Joseph J. Weiss and Alfred L. Weiss, 
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and an investigator, Gross, were charged with having furthered the claims know- 
ing them to be false. Alfred L. Weiss was granted a severance; Joseph J. 
Weiss and Gross stood trial. Each of the petitioners was convicted and sen- 
tenced. The judgments were affirmed by the Circuit Court of Appeals.’ 

The conspiracy and scheme charged covered a period extending from Janu- 
ary 15, 1934, to July 30, 1937, the date of the indictment. The principal issue 
of fact was whether the petitioners participated in making false claims with 
guilty knowledge. Over objection and exception, the trial judge admitted evi- 
dence of seventy-six intercepted telephone communications. 

For months prior to the finding of the indictment telephone messages over the 
wires leading into the offices of Weiss and Messman in New York City, were inter- 
cepted. The wires were tapped by a policeman acting under instructions of a 
United States Post Office Inspector. The intercepted messages were taken steno- 
graphically and were also simultaneously recorded on phonograph discs by em- 
ployes of a detective agency acting under the same instructions. Each night the 
records and stenographic transcripts of communications intercepted during the 
day were delivered to the United States Attorney or his representative. Inter- 
state calls were made from Weiss’ office and the tapped wires were the conduits 
of both interstate and intrastate communications. Every call, whether interstate 
or intrastate, to or from Weiss’ office, was intercepted and recorded. 

It appeared at the trial that one of the defendants who pleaded guilty had been 
confronted with the phonographic records and had then decided to plead guilty 
and become a witness for the Government. Others who had been informed of the 
Government’s possession of the records did likewise. In the preparation for 
trial one of the defendants, who was to testify for the prosecution, held a typed 
copy of the stenographic transcript of a telephone conversation in which he had 
participated while a phonographic record of the conversation was played to him. 
He corrected the typed manuscript to make it conform to the words emitted from 
the phonograph. He then marked the phonographic record and the script for 
identification. 

The Government’s procedure at the trial in proving the communications was to 
call as a witness one of the defendants who had pleaded guilty, and to hand him 
a transcript he had marked for identification. After he had testified that, on a 
given date, he held a telephone conversation with one of the other defendants, 
he was asked whether he could repeat the conversation verbatim. Upon his 
stating that he could not do so without the use of the typed transcript he was per- 
mitted to read it to the jury. Subsequently the Government offered the identi- 
fied phonograph records and typewritten transcripts in evidence and they were 
admitted. Certain of the records were played to the jury while each juryman 
held a copy of the typewritten transcript of the conversation. All of the com- 
munications in question are conceded to have been intrastate save one which, 
however, was not shown to have been interstate. 

The petitioners’ objections to the admission of this evidence were that it would 
violate § 605 of the Federal Communications Act of 1934;* would violate the 
Fourth and Fifth Amendments of the Federal Constitution, and would be in the 
teeth of § 1423, subdivision 6, of the Penal Law of the State of New York, * 
making wire tapping a crime. 

Because of conflict of decision in the Circuit Courts of Appeal® we granted 
certiorari, limited to the “question whether the trial court properly received in 
evidence intercepted telephone communications.” ° 

In Nardone v. United States, 302 U. S. 379, it was decided that § 605 of the 
Federal Communications Act prohibited the reception in a federal court of evi- 
dence of interstate communications obtained by federal agents by tapping tele- 
phone wires. The petitioners assert, and the respondent denies, that the section 
bars evidence of intrastate communications similarly obtained. The Govern- 
ment further claims that, even if the section would otherwise bar the evidence, 
it does not have that effect in this case, because interception and divulgence of the 
messages put in evidence were “authorized by the sender” within the meaning 
of the section. 

The section consists of four clauses separated by semicolons. The pertinent 
one is the second: “and no person not being authorized by the sender shall inter- 





2103 F. 2d 348. 

2 ¢, 652, 48 Stat. 1064, 1103; U. S. C. Tit. 47, § 605. 

*Thompson’s Laws of New York, 1939, Part I, p. 1909. 

5 Valli v. United States, 94 F. 2d 687: Diamond v. United States, 94 F. 2d 1012, and 
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cept any communication and divulge or publish the existence, contents, sub- 
stance, purport, effect, or meaning of such intercepted communication to any 
person ;”. Plainly the interdiction thus pronounced is not limited to interstate 
and foreign communications. And, as Congress has power, when necessary for 
the protection of interstate commerce, to regulate intrastate transactions,’ there 
is no constitutional requirement that the scope of the statute be limited so as to 
exclude intrastate communications. 

The petitioners and the Government alike refer to the context of the critical 
clause, and the legislative history of the Communications Act, the former to 
demonstrate that all communications are protected from interception and di- 
vulgence, the latter to prove that the language of the Act must be more nar- 
rowly interpreted to cover only interstate and foreign communications. 

In support of the petitioners’ view it is pointed out that each clause of § 605 
is complete in itself; that in the first and third clauses, which deal with di- 
vulgence of messages by persons engaged in receiving or transmitting them, the 
communications are specified as “any interstate or foreign communication,” 
whereas, in the second and fourth clauses, which deal with interception and 
divulgence of communications, the phrases used are “any communication” and 
“such intercepted communication.” It is argued that the difference in phrase- 
ology must have significance; and, in support of the assertion that the variety 
of expression was not due to inadvertence, the petitioners call attention to the 
fact that § 605 was taken over from § 27 of the Radio Act of 1927,° which, re- 
ferring to radio messages, used uniformly, in each clause, the term “communica- 
tion” or “message” and nowhere qualified the designation by the use of the 
phrase “in interstate or foreign commerce.” 

The petitioners further urge that there is good reason for the distinction in 
the phrasing of the clauses in § 605 since persons employed by communication 
companies can distinguish between interstate and intrastate messages which 
they handle, whereas, inasmuch as messages of both sorts pass indiscriminately 
over the same wires, the intercepter cannot make a similar distinction and the 
only practicable way to protect interstate messages from interception and di- 
vulgence is to prohibit the interception of all messages. 

The Government argues that a reading of the whole section makes it plain 
that to give the second clause the scope contended for by the petitioners will 
lead to incongruities and inconsistencies in the operation of the section. We find 
none such as are sufficient to countervail what appears to be the plain meaning 
of the second clause. 

The Government correctly asserts that the main purpose of the Communica- 
tions Act of 1934 was to extend the jurisdiction of the existing Radio Commis- 
sion to embrace telegraph and telephone communications as well as those by 
radio. We are asked to hold that if Congress had intended to make so drastic 
a change as to regulate intrastate as well as interstate communication, both the 
legislative history of the Act and its phraseology would so indicate, whereas there 
is nothing in either to emphasize any such extension of authority. We think, 
however, that the legislative history does not serve to explain the difference in 
the wording of the various clauses of § 605. In making the alterations in the 
phraseology of the similar section of the earlier act the Congress must have had 
some purpose. We cannot conclude that the change in the wording of two of 
the four clauses of the section was inadvertent. 

The Government further contends that the Act, viewed as a whole, indicates an 
intent to regulate only interstate and foreign communications. The title and 
§§ 1 and 2, with a single exception which serves to emphasize the distinction, ex- 
pressly so declare. But we think these considerations are not controlling in 
the construction of § 605. The Commission’s regulatory powers and administra- 
tive functions have to do only with interstate and foreign communications. But 
§ 605 delegates no function and confers no power upon the Commission. It 
consists of prohibitions, sanctions for violation of which are found in § 501.° 
We hold that the broad and inclusive language of the second clause of the sec- 
tion is not to be limited by construction so as to exclude intrastate communica- 
tions from the protection against interception and divulgence. 

We come, then, to the Government’s second proposition,—that disclosure of 
the intercepted communications was “authorized by the sender” within the 





‘ rt , 234 U. S. 342, 351, 352; United States v. Louisiana, 290 U. 8. 70, 75; 
National abor Relations Board v. Jones & Laughlin Steel Corp., 301 U. 8. 1, 38. : 

® Act of Feb. 23, 1927, 44 Stat. 1162, 1172. 

° 48 Stat. 1100, 47 U. S. C. § 501. 
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meaning of the clause. It is true that one or both of the parties to each of 
the admitted communications attested in the manner we have indicated to 
the intercepted conversations. This is said to amount to a consent to the 
divulgence of the subject matter and to satisfy the statute in that respect. We 
think the position is untenable. The Act contemplates voluntary consent and 
not enforced agreement to publication. The participants were ignorant of the 
interception of the messages and did not consent thereto. The contents of the 
stenographic transcripts and phonographic records were, prior to the trial, made 
available to Government agents and United Stats attorneys. This divulgence 
was not consented to by either of the parties to any of the telephone conversa- 
tions. In the absence of such divulgence the Government would have been 
without the evidence embodied in the messages. 

It is said, however, that, when some of the defendants pleaded guilty, elected 
to take the stand and to testify to the contents of the messages, they gave the 
authorization contemplated by the statute. We have already adverted to the 
method by which this supposed authorization was obtained. Certain of the 
defendants who were participants in the telephone conversations were informed 
of the Government’s possession of the contents of their communications. Under 
the stress of this situation they determine to turn state’s evidence. Messman’s 
license to practice medicine has not been revoked ; he was not required to plead 
to the indictment; he was paid a salary by the Government, first of $65.00 
per week and later of $100.00 per week, amounting, in the total, to $3,237.12. 
Nelson’s sentence was suspended. He was paid a salary of $50.00 per week. 
Berger’s sentence was suspended. Spitz’s sentence was suspended. 

Statement of these facts is convincing that the so-called authorization con- 
sisting of the agreement to turn state’s evidence, by some of the defendants after 
they had been apprized of the knowledge of their communications by the Gov- 
ernment’s representatives, and in the hope of leniency, was not that intended or 
described by the statute and emphasis the offensive use which may be made of 
intercepted messages, whether interstate or intrastate. It is not too much to 
assume the interdiction of the statute was intended to prevent such a method 
of procuring testimony. 

We hold that § 605 rendered the communications inadmissible, and that it 
was prejudicial error for the trial court to admit them either by permitting the 
defendants who turned state’s evidence to read the transcripts or allowing the 
prosecutor to put the transcripts and phonographic records into evidence upon 
identification by the parties to the conversations. 

We have no occasion to consider or decide the questions raised by the other 
objections of the petitioners to the admission of the evidence. 

The judgments are reversed and the cause is remanded to the District Court for 
further proceedings in conformity with this opinion. 

Reversed. 


SUPREME COURT OF THE UNITED STATES 
No. 256.—October Term, 1941 
GOLDSTEIN ET AL. V1. UNITED STATES 
[April 27, 1942] 
CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND CIRCUIT 


Mr. Justice Roperts delivered the opinion of the Court. 


This case involves the alleged violation of § 605 of the Federal Communica- 
tions Act* by the admission of testimony in a federal criminal trial. The 
importance of the question presented, and a claimed conflict with our decisions, 
moved us to grant certiorari. 

The petitioners and others were indicted under the mail fraud? and con- 
spiracy * statutes. The alleged scheme was to defraud insurance companies by 
presenting false claims for disability benefits. 

At the opening of the trial, the petitioners moved that the court suppress all 
records and transcripts of intercepted telephone messages; suppress all evidence 


1 Act of June 19, 1934, c. 652, 48 Stat. 1064, 1103; 47 U. S. C. § 605. 
2 Criminal Code § 215; 18 U.S. C. § 338. 
8 Criminal Code § 37; 18 U.S. C. § 88. 
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the Government obtained by the use of such messages; suppress the testimony 
of any witness obtained in the first instance by the use of such messages, and 
that of any witness whose recollection had been refreshed or aided by such 
messages. 

A preliminary hearing was conducted by the trial judge in accordance with 
the practice established in Nardone v. United States, 308 U. S. 338. The principal 
subject of contention was the prospective testimony of Messman and Garrow, 
alleged co-conspirators who, the petitioners asserted, had confessed and turned 
state’s evidence because they had been confronted with intercepted telephone 
messages. Messman and Garrow were parties to these messages, or some of 
them, but the petitioners were not.“ The judge ordered all records and trans- 
scripts of intercepted messages suppressed as well as all evidence obtained as 
a result of such messages, but he refused to order suppression of the testimony 
of witnesses whose memories had been refreshed or aided thereby. He reserved 
to the trial final decision on so much of the motion as requested the suppression 
of testimony alleged to be the result of information derived from the messages. 

At the trial, Government witnesses testified that wire tapping had not furnished 
clues used in preparing the case. Messman and Garrow were permitted to testify 
to the facts of which they claimed to have knowledge, over the objection of 
petitioners. They did not refer to any intercepted messages or to their contents. 

The petitioners were convicted and the judgements were affirmed on appeal.® 
The Circuit Court of Appeals held that the convictions ought not to stand if 
either Messman or Garrow should not have been allowed to testify. It thought 
that the petitioners having proved divulgence by federal officers of the messages 
to the witnesses, the burden was upon the Government to prove that their testi- 
mony was not induced thereby ; that the trial judge failed to find the wire tapping 
had not been a means of inducing them to testify, but found only that the 
petitioners had failed to prove it had been the means. In this situation the 
court was of opinion that if the admission of testimony induced by use of the 
messages was prohibited by the Communications Act, the judgments should be 
reversed. The court ruled, however, that, as the petitioners were not parties 
to any of the intercepted communications, they had no standing to object to their 
divulgence. In the alternative, it ruled that the testimony was not a divulgence 
within the meaning of § 605, but, at most, the presentation in court of evidence 
procured through past divulgences. The court also overruled petitioners’ con- 
tentions that they had been denied their full right of cross-examination at the 
preliminary hearing and that the charge to the jury was improper. 

We have considered all the assignments of error but find no substance in any 
of them save those which go to the admission of Messman’s and Garrow’s testi- 
mony. In briefs and oral argument, the parties have labored the subject of the 
burden of proof at the preliminary hearing. The petitioners say it lay with the 
Government after a showing of wire tapping and divulgence; the respondent 
says it lay with the petitions throughout. Each asserts the other failed to carry 
it. In our view, a decision upon the point is unnecessary. 

We come to the capital and pivotal question: Assuming the witnesses’ testi- 
mony was induced by divulging to them the contents of intercepted telephone 
messages, was the admission of this testimony erroneous? We hold that it was 
not. 

The petitioners assert that § 605 of the Federal Communications Act forbids 
the admission of evidence obtained by the use in advance of the trial unlawfully 
intercepted telephone conversations, and that one who was not a party to such 
communications has standing to object to the admission of such evidence. They 
insist that the decisions of this court in Weiss v. United States, 308 U. S. 321, 
and Nardone v. United States, 308 U. S. 338, require us so to hold and that the 
court below, in ruling to the contrary, failed to follow those decisions. 

It may be helpful in the consideration of these contentions to quote the relevant 
portions of the statute and to recapitulate this court’s decisions in cases involving 
the admission of evidence in alleged violation of its terms. The relevant provi- 
sions of the section declare that “. .. no person not being authorized by the 
sender shall intercept any communication and divulge or publish the existence, 
contents, substance, purport, effect, or meaning of such intercepted communica- 
tion to any person,” and that “no person having received such intercepted com- 


It is said that petitioners have now discovered that Goldstein was a participant in 
twelve of the intercepted telephone conversations, but it is admitted that the record does 
not disclose this fact, and there is no allegation that any of the twelve communications 
were used in obtaining the confessions. 

5120 F. 2d 485. 
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munication or having become acquainted with the contents, substance, purport, 
effect, or meaning of the same or any part thereof, knowing that such informa- 
tion was so obtained, shall divulge or publish the existence, contents, substance, 
purport, effect, or meaning of the same or any part thereof, or use the same or 
any information therein contained for his own benefit or for the benefit of another 
not entitled there. .. .” 

In Nardone v. United States, 302 U. S. 379, we held that the Government’s 
introduction of transcripts and recordings of intercepted interstate messages in 
the trial of a criminal case constituted a divulgence of such messages contrary 
to the express terms of the statute. 

In Weiss v. United States, 308 U. S. 321, intrastate telephone communications 
were intercepted by federal agents, their contents were divulged to certain of 
the defendants, and, as a result, these defendants confessed and agreed to turn 
state’s evidence. They were permitted to testify to the contents of the messages. 
We held that the interdiction of the statute extended to the interception and 
divulgence of intrastate as well as interstate messages. In the light of the facts 
we denied the Government’s claim that the witnesses’ testifying to the contents 
of the messages amounted to an authorization by them, as senders, of the 
divulgence of the communications within the meaning of the statute. 

In Nardone v. United States, 308 U. S. 338, it was claimed that unlawfully 
intercepted messages had been used to obtain evidence against the senders, and 
that such use, and the introduction of the evidence so obtained, over the objection 
of the senders, who were defendants, constituted a violation of the purpose and 
policy of the statute. We held that, if the facts sustained the claim, the evidence 
should have been excluded, and we formulated a procedure for ascertaining the 
facts. 

In none of these cases did this court pass upon the question now presented. In 
the instant case, the witnesses who confessed and turned state’s evidence did not 
testify either to the existence of the communications or to their contents. The 
contents of messages to some of which they were parties, but to which the 
petitioners were not parties, were used by the Government, as we assume, to 
persuade the witnesses to testify. We further assume that the interception and 
divulgence of the messages to these witnesses was unlawful because not author- 
ized by the sender. 

The petitioners urge that our decision in Weiss v. United States, supra, neces- 
sarily involved the ruling that one who was not a party to the intercepted mes- 
sages has standing to object to their divulgence at the trial, and, in view of our 
application of the statute in Nardone v. United States, 308 U. S. 338, he has 
standing to object to testimony induced as a result of unlawful interception and 
use of the messages. 

The question now presented was not decided in Weiss v. United States, supra. 
The charge was conspiracy. Goldstein, who was not a participant, and other 
defendants, who were participants, in the intercepted conversations, were tried 
together. All objected to testimony respecting the conversations. We held the 
evidence inadmissible. The fact that Goldstein was not a party to the com- 
munications was not overlooked. In the opinion rendered by the Circuit Court 
of Appeals it was held that the fact could not sustain his conviction if the 
messages were erroneously introduced.® This court assumed, in deciding the 
case, that the Circuit Court of Appeals was right in holding that, if the admission 
of the evidence was wrong as to the other defendants, the judgment ought to be 
reversed as to all. And the Circuit Court of Appeals was of opinion in the present 
case that, in the circumstances, the messages could not have been used in the 
Weiss case against one of the defendants and excluded as to the others, with 
any reasonable expectation that prejudice would not have resulted to the de- 
fendants as to whom the admission of the messages would have been error.’ 
In this view we concur. 

None of the petitioners was a party to the communications used in obtaining 
the evidence in this case. No prejudice, therefore, could result by reason of 
the difficulty of nullifying the effect upon some defendants of evidence incompe- 
tent as to them but competent as against other defendants. 


*“Tt may be said with some plausibility that the defendant Goldstein was not preju- 
diced since he was neither a party to, nor mentioned in, the conversations obtained 
through wire tapping. These conversations, however, showed that Goldstein’s codefend- 
ants were engaged in a conspiracy which other proof indicated that he joined. They also 
gave credence to the testimony of Messman. Such evidence weighed against Goldstein 
and his conviction ought not to stand if the communications implicating the others were 
improperly — 103 F. 2d 352. See also United States v. Thomson, 113 F. 2d 643. 

7120 F. 2d 489. 
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It has long been settled that evidence obtained in violation of the prohibition 
of the Fourth Amendment cannot be used in a prosecution against the victim 
of the unlawful search and seizure if he makes timely objection.* This, for the 
reason that otherwise the policy and purpose of the amendment might be 
thwarted. And we have further held that the policy underlying the amendment 
cannot be circumvented by the indirect use against the victim of evidence so 
obtained.® 

Although the unlawful interception of a telephone communication does not 
amount to a search or seizure prohibited by the Fourth Amendment,” we have 
applied the same policy in respect of the prohibitions of the Federal Communica- 
tions Act at the instance of the sender of the message against whom evidence 
derived from its unlawful interception is sought to be introduced. Nardone vy. 
United States, 308 U.S. 338. 

The question now to be decided is whether we shall extend the sanction for 
violation of the Communications Act so as to make available to one not a party 
to the intercepted communication the objection that its use outside the court- 
room, and prior to the trial, induced evidence which, except for that use, would 
be admissible. 

No court has ever gone so far in applying the implied sanction for violation 
of the Fourth Amendment. While this court has never been called upon to 
decide the point,” the federal courts in numerous cases, and with unanimity, 
have denied standing to one not the victim of an unconstitutional search and 
seizure to object to the introduction in evidence of that which was seized.” 
A fortiori the same rule should apply to the introduction of evidence induced by 
the use or disclosure thereof to a witness other than the victim of the seizure. 
We think no broader sanction should be imposed upon the Government in re- 
spect of violations of the Communications Act. The court below was of the view 
that a divulgence of the intercepted messages might lawfully be made with the 
consent of the sender, and we agree. The court further thought that, as the 
sender might make such divulgence lawful by his consent, none but he was 
intended to be protected against divulgence by the statute.” Again we agree. 

The petitioners, however, point out that the statute also forbids the use of an 
unlawfully intercepted message, or any information therein contained, by any 
person for his own benefit or the benefit of another not entitled thereto; and they 
say that the Government officials violated the Act by using the messages, and 
the information they contained, to induce the senders’ confessions and testimony. 
They urge that such use is forbidden by the Act and that they have standing to 
object to the introduction of the evidence thus obtained. The Government an- 
swers that this provision of the Act was not intended to reach the use of the 
contents of the messages by federal officers for obtaining evidence, but was 
meant to prevent use for the personal advantage or benefit of the user. We have 
no occasion to determine the soundness of the Government’s argument. 

We are of opinion that, even though the use made of the communications by 
the prosecuting officers to induce the parties to them to testify were held a 
violation of the statute, this would not render the testimony so procured inad- 
missable againsst a person not a party to the message. This is the settled com- 
mon law rule.* There was no use at the trial of the intercepted communica- 
tions, or of any information they contained as such. If such use as occurred here 
is a violation of the Act, the statute itself imposes a sanction.” 

The judgments are 


Affirmed. 


Mr. Justice JACKSON took no part in the consideration or decision of this case. 





8 Weeks v. United States, 232 U. S. 383. 

® Silverthorne Lumber Co. v. United Poet 251 U. S. 385. 

Olmstead v. United States, 277 U. 438; Goldman vy. United States, post, p. 129. 

“The privilege against caldkesumeratee afforded by the Fifth Amendment is personal 
to the witness. Hale v. Henkel, 201 U. S. 43; Wilson v. United States, 221 U. S. 361. 

2 The principle has been applied in at least fifty cases by the Circuit Courts of Appeals 
in nine circuits, and in the Court of Appeals for the District of Columbia, not to men- 
tion many decisions by District Courts. Many of the cases are collected in Note 168 to 
the text of the Fourth Amendment in the United States Code Annotated. 

It has been held that both parties to a telephone conversation are senders, as the 
statute uses the term. United States v. Polakoff, 112 F. 2d 888. 

4% Olmstead vy. United States, 277 U. S. 438, 466, 467. 

3 § 501, 47 U. 8S. C. § 501. 
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Mr. Justice Murpnry, dissenting: 


The Curer Justice, Mr. Justice FRANKFURTER, and I cannot agree with the 
opinion of the Court. 

Messman and Garrow were the chief witnesses for the Government, and the 
testimony of each was vital. It is not disputed that Messman turned state’s 
evidence after he was confronted with the contents of telephone messages 
which implicated him in the offense, but which had been obtained by wire-tapping 
in violation of § 605 of the Federal Communications Act. The extent of the 
unlawful “tapping” and the keen desire of the Government officials to use the 
“taps” to secure other testimony are graphically illustrated by the following 
statement made by an assistant United States attorney to Messman after 
his arrest: 

“I am telling you before we go any further that there is no use of us kidding 
each other. We have watched your telephone; we have watched all these law- 
yers’ telephones; we have had rooms tapped. We know what is going on. We 
are not stabbing in the dark. If you want to hear your voice on a record we 
will be glad to play it. In your instance, Doctor, there is so much to cover. 
You have been in this for so many years that we feel that in order for you 
to help yourself, since you are considered one of the principals here, it would 
be wise for you to indicate to us whether you intend to tell us everything and 
come clean, or whether you intend to play ball with the Garrows and the rest of 
the crowd. We feel that you can be of great value and you want to help yourself. 
That is straight talk.” 

And Garrow knew of the existence of records of damaging conversations 
made by illegal “taps” on his lines before his decision to testify for the Gov- 
ernment. 

Neither the intercepted messages nor their purport were placed in evidence, 
and, so far as the record shows, petitioners were not parties to them. It is 
evident, nevertheless, that the evidence adduced by the Government against 
petitioners through the testimony of Messman and Garrow was obtained by the 
use of information gathered by wire-tapping in violattion of law.’ 

The main question presented for decision is whether evidence so obtained is 
vitiated and rendered inadmissible by § 605, the relevant part of which reads: 

“. .. and no person not being authorized by the sender shall intercept any 
communication and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person; ... and no 
person having received such intercepted communication or having become ac- 
quainted with the contents, substance, purport, effect, or meaning of the same 
or any part thereof, knowing that such information was so obtained, shall di- 
vulge or publish the existence, contents, substance, purport, effect, or meaning 
of the same or any part thereof, or use the same or any information therein 
contained for his own benefit for the benefit of another not entitled thereto. ..”? 

The statute expresses a rule of public policy. In enacting § 605, Congress 
sought to protect society at large against the evils of wire-tapping and kindred 
unauthorized intrusions into private intercourse conducted by means of the mod- 
ern media of communication, telephone, telegraph, and radio. To that end the 





1 Both Messman and Garrow testified at the preliminary hearing that the “taps” did 
not influence their decisions to testify for the Government, but each was an accomplished 
perjurer. We do not understand that the trial judge, in ruling that the testimony of 
Messman and Garrow was admissible, meant to find that the Government proved that the 
“taps” did not contribute to their breakdown. On the contrary, it is clear that he meant 
to find only that petitioners failed to carry the burden of proving that the Government 
secured the testimony of Messman and Garrow by use of the ‘‘taps,’’ a burden which he 
erroneously put upon petitioners. For after an accused sustains the initial burden, 
imposed by Nardone v. United States, 308 U. S. 338, of proving to the satisfaction of 
the trial judge in the preliminary hearing that wire-tapping was unlawfully employed, 
as petitioners did here, it is only fair that the burden should then shift to the Govern- 
ee to convince the trial judge that its proof had an independent origin. As the court 

elow said: 

” . this should be the rule in analogy to the well settled doctrine in civil cases 
that a wrongdoer who has mingled the consequences of lawful and unlawful conduct, has 
the burden of disentangling them and must bear the prejudice of his failure to do so; 
that is, that it is unfair to throw upon the innocent party the duty of unraveling the 
skein which the guilty party has snarled. To impose the duty upon the prosecution is 
particularly appropriate here, for it necessarily has full knowldege of just how its case 
has been prepared; given a prima facie case against it, i. e., ‘taps’ and some use of 
them, it should do the rest.’”” 120 F. 2d 485, 488. 

Since the trial judge did not shift the burden to the Government after petitioners’ ini- 
tial showing as he should have done, there can be no contention on this record that the 
testimony of Messman and Garrow was untainted by “taps.” 

2 Emphasis added. 
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statute prohibits not only the interception and the divulgence of private mes- 
sages without the consent of the sender, but also the use of information so ac- 
quired by any person not entitled to it. The protection of the statutes would 
have been illusory indeed if, while interception and divulgence were penalized, 
one was free, nevertheless, to use information so obtained. Unless the language 
of the “use for benefit” prohibition does not mean what it says, the actions of 
the Government agents in securing the benefit of the crucial testimony of Mess- 
man and Garrow by the use of illegal “taps” were clear violations of that pro- 
hibition. There is no merit in the Government’s contention that the unequivocal 
language of the “use for benefit” clause should be construed as condemning only 
such uses as are designed to result in some monetary or other similar benefit 
of a private nature, for the prohibitions of § 605 are applicable to the Govern- 
ment and its officers, as well as to private persons. Nardone v. United States, 
302 U. S. 379. The prohibition in this last clause of § 605 by Congress of the 
“use” of outlawed evidence is so unequivocal and controlling that the failure of 
the court below even to refer to this clause can only be explained on the assump- 
tion that it was overlooked. 

On the issue of admissibility, the second Nardone case, 308 U. 8S. 338, the logical 
extension of the principles of Nardone v. United States, 302 U. S. 379, and Weiss 
v. United States, 308 U. S. 321, should control our decision. In that case, as in 
this, the evidence in dispute was not the messages themselves or their purport, 
but the claim was made that other evidence against the defendants was obtained 
by the use of information gained by unlawful wire-tapping. We held that the 
policy of § 605 required the exclusion not merely of the intercepted messages 
but also of the other evidence acquired through their unlawful use. Otherwise 
the broad purpose of the statute to outlaw practices “inconsistent with ethical 
standards and destructive of personal liberty’ * would have been largely de- 
feated. We also suggested the preliminary hearing as a procedure for determin- 
ing what evidence was the “fruit of the poisonous tree” and hence inadmissible. 
Since the preliminary hearing in this case leaves no doubt that the testimony 
of Messman and Garrow was the forbidden fruit, it should not have been 
admitted. 

The only possible differentiation between this case and the second Nardone 
case is that, here, petitioners were not parties to the illegally intercepted mes- 
ages, but that calls for no difference in legal result. While the sender can 
render interception, divulgence, or use lawful by his consent, it is a complete 
non sequitur to conclude that he alone has standing to object to the admission 
of evidence obtained in violation of § 605. To say that petitioners have no 
standing to object to the testimony of Messman and Garrow because they were 
not parties to the intercepted messages used to secure that testimony, is to 
ignore the governing factor that controlled our decision in the second Nardone 
case, namely, that to permit the use of evidence so obtained would defeat or 
substantially impair the underlying policy and purpose of § 605. It is imma- 
terial, for the object to be served by that section, whether objection is made by 
the one sending the communication or by another who is prejudiced by its use. 
The rule that evidence obtained by a violation of § 605 is inadmissible is not a 
remedy for the sender; it is the obedient answer to the Congressional command 
that society shall not be plagued with such practices as wire-tapping. 

Lower federal court cases to the effect that only the victim of a search and 
seizure contravening the Fourth Amendment can object to the evidence thereby 
obtained do not offer a proper analogy. Not only are those decisions hard to 
square with statements by Mr. Justice Holmes in Silverthorne Lumber Co. 
v. United States, 251 U. S. 385, 392,‘ but, even assuming their soundness, suffi- 
cient difference in scope exists between § 605 and the Fourth Amendment to 
render analogy unsafe. Thus § 605 forbids all interception, divulgence, or use 
by any person without the consent of the sender, while the Fourth Amend- 
ment bans only unreasonable searches and seizures. 


8 Nardone v. United States, 302 U. S. 379, 383. 

“The essence of a provision forbidding the acquisition of evidence in a certain way 
is that not merely evidence so acquired shall not be used before the Court but that it 
shall not be used at all. * * * the knowledge gained by the Government’s own wrong 
cannot be used by it in the way proposed.” 

The guaranties of the Fourth Amendment “are to be liberally construed to prevent im- 
ae the protection extended.” Grau v. United States, 287 U. S. 124, 128, and 
cases cited. 

It is evident that to allow the Government to use evidence obtained in violation of the 
Fourth Amendment against parties not victims of the unconstitutional search and 
seizure is to allow the Government to profit by its wrong and to reduce in large meas- 
ure the protection of the Amendment. 
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The holding in the opinion of the Court that evidence obtained in violation 
of § 605 is not rendered inadmissible because § 501 of the Act provides specific 
sanctions for violations of § 605, is a direct repudiation of both Nardone cases 
and the Weiss case. In each of these cases, evidence secured by violation of 
§ 605 was declared to be inadmissible, despite the existence of § 501. This 
is so because, as -" held in the first Nardone case, “the act forbids such 
testimony.” 302 U.S. 379, 382. That evidence procured in violation of federal 
law by agents of the Government is inadmissible in federal prosecutions has 
been established and enforced by an unbroken series of decisions in this Court 
beginning with Weeks v. United States, 232 U. S. 383. By these decisions 
this Court has refused to make itself a participant in lawless conduct by 
sanctioning the use in open court of evidence illegally secured. That principle 
was forcibly put in a separate opinion in Sorrells v. United States, 287 U. 8. 
435, 453. After referring to “the inherent right of the court not to be made 
the instrument of wrong,” the opinion continues: “The doctrine [the defense 
of entrapment] rests, rather, on a fundamental rule of public policy. The pro- 
tection of its own functions and the preservation of the purity of its own 
temple belongs only to the court. It is the province of the court and of the 
court alone to protect itself and the government from such prostitution of the 
criminal law.” 287 U. S. 435, 456, 457. When Congress condemned the. “use” 
of lawlessly intercepted communications, the last thing it intended to sanction 
was the use of such interceptions in a court of justice. There can be no reason 
to ignore or silently overrule our considered decisions in both Nardone cases 
and the Weiss case, especially in view of the fact that Congress has had sev- 
eral opportunities since the first Nardone case to amend § 605 to obviate the 


result of that case if it were not a true interpretation of Congressional policy 
and intent.® 


SUPREME COURT OF THE UNITED STATES 
No. 962.— October Term, 1940 


GOLDMAN v. UNITED STATES* 
[April 27, 1942] 
CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND CIRCUIT 


Mr. JusTICcE Roserts delivered the opinion of the Court. 


The petitioners and another were indicted for conspiracy * to violate § 29 (b) 
(5) of the Bankruptcy Act? by receiving, or attempting to obtain, money for act- 
ing, or forbearing to act, in a bankruptcy proceeding. They were convicted and 
sentenced, and the judgments were affirmed by the Circuit Court of Appeals.’ 
The facts are fully stated in the opinion below and we shall advert only to those 
essential to an understanding of the questions open in this court. 

The petitioners were lawyers. One of them, Martin Goldman, approached 
Hoffman, the attorney representing an assignee for the benefit of creditors, with 
the proposition that the assignee sell the assets in bulk for an ostensible price 
which would net the creditors a certain dividend, but in fact at a secret greater 
price, and that Hoffman and the petitioners should divide the difference be- 
tween them. Hoffman refused. Shulman, one of the petitioners, then filed an 
involuntary petition in bankruptcy against the assignor, in such form that it 
could be dismissed on motion and without notice, and obtained a stay of the as- 
signee’s sale. The bankruptcy court refused to revoke the stay, and Shulman 
again approached Hoffman stating that, if he agreed to the proposed arrange- 





5 Several attempts to amend § 605 since the first Nardone case have failed of enactment. 
a S. 8756, 75th Cong., 3d Sess. (1938) and §S. Rept. No. 1790, 75th Cong.» 3d Sess. (1938) 


3. See also H. J. Res. 571, 76th Cong., 3d Sess. teed H.R. 2 77th Cong., 1st 
Ron. (1941) ; H. R. 3099, 77th Cong., 1st Sess. (1941) ; ae: 4228, arth Cong., 1st Sess. 
(1941). 


*Together with No. 963, October Term, 1940, Shulman v. United States, and No. 980, 
October Term, 1940, Theodore Goldman vy. United States, also on writs of certiorari, 314 
U. S. 701, to the Circuit Court of Appeals for the Second Circuit. 

1 Criminal Code § 87;18 U. 8. C. § 88. 

2110.8. C. § o2 (b) (5). 

$118 F. 2d 310 
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ment, the bankruptcy petition could be dismissed and the plan consummated. 
Hoffman said he would agree, but he went at once to the referee and disclosed 
the scheme. A federal investigator was consulted and it was arranged that Hoff- 
man should continue to negotiate with the petitioners. He did so. Numerous 
conferences were had and the necessary papers drawn and steps taken. Success 
was frustrated only by the refusal of a creditor to release for the offered per- 
centage of his claim. 

Meantime, two federal agents, with the assistance of the building superinten- 
dent, obtained access at night to Shulman’s office and to the adjoining one and 
installed a listening apparatus in a small aperture in the partition wall, with a 
wire to be attached to earphones extending into the adjoining office. This was 
for the purpose of overhearing a conference with Hoffman, set for the following 
afternoon. The next afternoon, one of the agents returned to the adjoining 
room with two others and a stenographer. They connected the earphones to the 
apparatus but it would not work. They had with them another device, a detec- 
taphone, having a receiver so delicate as, when placed against the partition wall, 
to pick up sound waves originating in Shulman’s office, and means for amplify- 
ing and hearing them. With this the agents overheard, and the stenographer 
transcribed, portions of conversations between Hoffman, Shulman, and Martin 
Goldman on several occasions, and also heard what Shulman said when talking 
over the telephone from his office. 

Before the trial, Shulman learned the facts and made a motion, in which the 
other petitioners joined, to suppress the evidence thus obtained. A preliminary 
hearing was had and the motion was denied. At the trial, the evidence was ad- 
mitted over objection that its receipt violated the Fourth Amendment of the 
Constitution and, as respects Shulman’s talk into the telephone receiver, violated 
also § 605 of the Federal Communications Act.* 

At the preliminary hearing, and at the trial, counsel for petitioners demanded 
that they be permitted to inspect the notes and memoranda made by the agents 
during the investigation, the agents having admitted they had refreshed their 
recollection from these papers prior to testifying. The trial judge ruled that 
the papers need not be exhibited by the witnesses. 

1. We hold there was no error in denying the inspection of the witnesses’ 
memoranda. The judge was clearly right in his ruling at the preliminary hear- 
ing, as the petitioners should not have had access, prior to trial, to material 
constituting a substantial portion of the Government’s case. 

We think it the better rule that where a witness does not use his notes or 
memoranda in court, a party has no absolute right to have them produced and 
to inspect them. Where, as here, they are not only the witness’ notes but are 
also part of the Government’s files, a large discretion must be allowed the trial 
judge. We are unwilling to hold that the discretion was abused in this case. 

2. We hold that the overhearing and divulgence of what Shulman said into a 
telephone receiver was not a violation of § 605. 

The petitioners contend that a communication falls within the protection of 
the statute once a speaker has uttered words with the intent that they constitute 
a transmission of a telephone conversation. The validity of the contention must 
be tested by the terms of the Act fairly construed. So considered, there was 
neither a “communication” nor an “interception” within the meaning of the Act. 
The protection intended and afforded by the statute is of the means of communi- 
eation and not of the secrecy of the conversation. Section 3 embodies the 
following definition : ° 

“(a) ‘Wire communication’ or ‘communication by wire’ means the transmission 
of writing, signs, signals, pictures, and sounds of all kinds by aid of wire, cable, 
or other like connection between the points of origin and reception of such 
transmission, including all instrumentalities, facilities, apparatus, and services 
(among other things, the receipt, forwarding, and delivery of communications) 
incidental to such transmission.” 

What is protected is the message itself throughout the course of its trans- 
mission by the instrumentality or agency of transmission.® Words written by a 
person and intended ultimately to be carried as so written to a telegraph office 
do not constitute a communication within the terms of the Act until they are 
handed to an agent of the telegraph company. Words spoken in a room in the 
presence of another into a telephone receiver do not constitute a communication 


* Act of June 19, 1934, 48 Stat. 1064, 1103 ; 47 U. S. C. § 605. 
547 U. S. C. § 153. 


* Comp a Diamond vy. United States, 108 F. 2d 859, 860; United States v. Polakof, 
112 F. od 888, 890. 
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by wire within the meaning of the section. Letters deposited in the Post Office 
are protected from examination by federal statute,’ but it could not rightly be 
claimed that the office carbon of such letter, or indeed the letter itself before it 
has left the office of the sender, comes within the protection of the statute. The 
same view of the scope of the Communications Act follows from the natural 
meaning of the term “intercept.” As has rightly been held, this word indicates 
the taking or seizure by the way or before arrival at the destined place. It does 
not ordinarily connote the obtaining of what is to be sent before, or at the moment, 
it leaves the possession of the proposed sender, or after, or at the moment, it 
comes into the possession of the intended receiver.* The listening in the next 
room to the words of Shulman as he talked into the telephone receiver was no 
more the interception of a wire communication, within the meaning of the Act, 
than would have been the overhearing of the conversation by one sitting in the 
same room. 

8. We hold that what was heard by the use of the detectaphone was not made 
illegal by trespass or unlawful entry. 

The petitioners’ contend that the trespass committed in Shulman’s office when 
the listening apparatus was there installed, and what was learned as the re- 
sult of that trespass, was of some assistance on the following day in locating 
the receiver of the detectaphone in the adjoining office, and this connection 
between the trespass and the listening resulted in a violation of the Fourth 
Amendment. Whatever trespass was committed was connected with the instal- 
lation of the listening apparatus. As respects it, the trespass might be said to 
be continuing and, if the apparatus had been used it might, with reason, be 
claimed that the continuing trespass was the concomitant of its use. On the 
other hand, the relation between the trespass and the use of the detectaphone 
was that of antecedent and consequent. Both courts below have found that the 
trespass did not aid materially in the use of the detectaphone. Since we accept 
these concurrent findings, we need not consider a contention based on a denial of 
their verity. 

4. We hold that the use of the detectaphone by Government agents was not a 
violation of the Fourth Amendment. 

In asking us to hold that the information obtained was obtained in viola- 
tion of the Fourth Amendment, and that its use at the trial was, therefore, 
banned by the Amendment, the petitioners recognize that they must reckon 
with our decision in Olmstead v. United States, 277 U. S. 438. They argue that 
the case may be distinguished. The suggested ground of distinction is that the 
Olmstead case dealt with the tapping of telephone wires, and the court ad- 
verted to the fact that, in using a telephone, the speaker projects his voice be- 
yond the confines of his home or office and, therefore, assumes the risk that his 
message may be intercepted. It is urged that where, as in the present case, one 
talks in his own office, and intends his conversation to be confined within the 
four walls of the room, he does not intend his voice shall go beyond those 
walls and it is not to be assumed he takes the risk of someone’s use of a delicate 
detector in the next room. We think, however, the distinction is too nice for 
practical application of the Constitutional guarantee, and no reasonable or logi- 
eal distinction can be drawn between what federal agents did in the present 
ease and state officers did in the Olmstead case. 

The petitioners ask us, if we are unable to distinguish Olmstead v. United 
States, to overrule it. This we are unwilling to do. That case was the subject 
of prolonged consideration by this court. The views of the court, and of the 
dissenting justices, were expressed clearly and at length. To rehearse and re- 
appraise the arguments pro and con, and the conflicting views exhibited in the 
opinions, would serve no good purpose. Nothing now can be profitably added 
to what was there said. It suffices to say that we adhere to the opinion there ex- 
pressed. 

The judgments are 

Affirmed. 

Mr. Curer Justice STONE AND MR. JUSTICE SRANKFURTER: 


Had a majority of the Court been willing at this time to overrule the Olm- 
stead case, we should have been happy to join them. But as they have declined 
to do so, and as we think this case is indistinguishable in principle from Olm- 
stead’s, we have no occasion to repeat here the dissenting views in that case 
with which we agree. 


7 Ra parte Jackson, 96 U. 8S. 727. 
* United States v. Yee Ping Jong, 25 F. Supp. 69, 70. 
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Mr. Justice Jackson took no part in the consideration or decision of these 
cases. 


Mr. Justice Murpuy, dissenting : 


I cannot agree, for to me it is clear that the use of the detectaphone under 
the circumstances revealed by this record was an unreasonable search and 
seizure within the clear intendment of the Fourth Amendment. 

One of the great boons secured to the inhabitants of this country by the Bill 
of Rights is the right of personal privacy guaranteed by the Fourth Amendment. 
In numerous ways the law protects the individual against unwarranted intru- 
sions by others into his private affairs.’ It compensates him for trespass on his 
property or against his person. It prohibits the publication against his will of 
his thoughts, sentiments, and emotions, regardless of whether those are ex- 
pressed in words, painting, sculpture, music, or in other modes.’ It may pro- 
hibit the use of his photograph for commercial purposes without his consent.’ 
These are restrictions on the activities of private persons. But the Fourth 
Amendment puts a restraint on the arm of the Government itself, and prevents 
it from invading the sanctity of a man’s home or his private quarters in a chase 
for a suspect, except under safeguards calculated to prevent oppression and 
abuse of authority. 

On the value of the right to privacy, as dear as any to free men, little can 
or need be added to what was said in Entick v. Carrington, 19 How. St. Tr. 1030, 
Boyd v. United States, 116 U. 8. 616, and Mr. Justice Brandeis’ memorable dis- 
sent in Olmstead v. United States, 277 U. S. 438, 471. Suffice it to say that the 
spiritual freedom of the individual depends in no small measure upon the 
preservation of that right. Insistence on its retention does not mean that a 
person has anything to conceal, but means rather that the choice should be his 
as to what he wishes to reveal, saving only to the Government the right to seek 
out crime under a procedure with suitable safeguards for the protection of 
individual rights, such as the warrant whose requisites are set forth in the 
Fourth Amendment. 

It will be conceded that if the language of the Amendment were given only 
a literal construction, it might not fit the case now presented for review. The 
petitioners were not physically searched. Their homes were not entered. Their 
files were not ransacked. Their papers and effects were not disturbed. But 
it has not been the rule or practice of this Court to permit the scope and opera- 
tion of broad principles ordained by the Constitution to be restricted, by a 
literal reading of its provisions, to those evils and phenomena that were con- 
temporary with its framing. Cf. Weems v. United States, 217 U. 8. 349, 373; 
United States v. Classic, 313 U. 8. 299, 316. 

The conditions of modern life have greatly expanded the range and character 
of those activities which require protection from intrusive action by Government 
officials if men and women are to enjoy the full benefit of that privacy which 
the Fourth Amendment was intended to provide. It is our duty to see that this 
historic provision receives a construction sufficiently liberal and elastic to make 
it serve the needs and manners of each succeeding generation. Cf. Grau v. United 
States, 287 U. S. 124, 128, and cases cited. Otherwise, it may become obsolete, 
incapable of providing the people of this land adequate protection. To this end 
we must give mind not merely to the exact words of the Amendment, but also 
to its historic purpose, its high political character, and its modern social and 
legal implications. 

With the passing of the years since 1787, marked changes have ensued in 
the ways of conducting business and personal affairs. Many transactions of a 
business or personal character that in the eighteenth century were conducted 
at home are now carried on in business offices away from the home. If the 
method and habits of the people in 1787 with respect to the conduct of their 





1 See generally, Brandeis and Warren, “The Right to Privacy,” 4 Harv. L. Rev. 193 
(1890). 

2 Tbid., pp. 198-199. 

3See Pavesich v. New England Life Inc. Co., 122 Ga. 190, 50 S. EB. 68; Bazemore v. 
Savannah Hospital, 171 Ga. 257, 155 S. E. 194; Kunz v. Allen, 102 Kan. 883, 172 P. 532; 
Foster-Milburn v. Chinn, 134 Ky. 424, 120 S. W. 364; Munden vy. Harris, 153 Mo. App. 
652, 184 S. W. 1076; Flake v. Greensboro News Co., 212 N. C. 780, 195 S. E. 55; Hollo- 
man v. Life Ins. Co. of Virginia, 192 8S. C. 454, 7 S. E. 2d 169. Cf. Henry v. Cherry € 
Webb, 30 R. I. 18, 73 A. 97; Hillman v. Star Publishing Co., 64 Wash. 691, 117 P. 594; 
Atkinson v. John E. Doherty & Co., 121 Mich. 372; 80 N. W. 285; Jones v. Herald Post 
Co., 230 Ky 227, 18 S. W. 2d 972; O’Brien v. Pabst Sales Co., 124 F. 2d 167. See also 
§ 51 of the New York Civil Rights Law. 
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private business had been what they are today, is it possible to think that the 
framers of the Bill of Rights would have been any less solicitous of the 
privacy of transactions conducted in the office of a lawyer, a doctor, or a man of 
business, than they were of a person’s papers and effects?‘ 

There was no physical entry in this case. But the search of one’s home or office - 
no longer requires physical entry, for science has brought forth far more effective 
devices for the invasion of a person’s privacy than the direct and obvious methods 
of oppression which were detested by our forebears and which inspired the 
Fourth Amendment.’ Surely the spirit motivating the framers of that Amend- 
ment would abhor these new devices no less. Physical entry may be wholly im- 
material.® Whether the search of private quarters is accomplished by placing on 
the outer walls of the sanctum a detectaphone that transmits to the outside 
listener the intimate details of a private conversation, or by new methods of 
photography that penetrate walls or overcome distances, the privacy of the 
citizen is equally invaded by agents of the Government and intimate personal 
matters are laid bare to view. Such invasions of privacy, unless they are author- 
ized by a warrant issued in the manner and form prescribed by the Amendment, 
or otherwise conducted under adequate safeguards defined by statute, are at one 
with the evils which have heretofore been held to be within the Fourth Amend- 
ment, and equally call for remedial action.’ 

On the basis of the narrow, literal construction of the search and seizure clause 
of the Fourth Amendment adopted in Olmstead v. United States, 277 U. S. 438,° 
Government officials could well believe that activities of the character here in- 
volved did not contravene the Constitutional mandate. But for my part, I think 
that the Olmstead case was wrong. The error of the stultifying construction 
there adopted is best shown by the results to which it leads. It is strange 
doctrine that keeps inviolate the most mundane observations entrusted to the 
permanence of paper but allows the revelation of thoughts uttered within the 
sanctity of private quarters, thoughts perhaps too intimate to be set down even 
in a secret diary, or indeed, utterances about which the common law drew the 
cloak of privilege—the most confidential revelations between husband and wife, 
client and lawyer, patient and physician, and penitent and spiritual adviser. Nor 
can I see any rational basis for denying to the modern means of communication 


*Papers taken from an office in the course of an unreasonable search are taken in 
violation of the Fourth Amendment. Silverthorne Lumber Co. v. United States, 251 
U. S. 385; Gouled v. United States, 255 U. S. 298; Go-Bart Importing Co. v. United 
States, 282 U. S. 344; United States v. Lefkowitz, 285 U. S. 452. 

ae devices were the general warrants, the writs of assistance and the lettres de 
cachet. 

On the subject of the general warrant, see Entick v. Carrington, 19 How. St. Tr. 1030, 
and May, Constitutional History of England (2d ed.), vol. III, pp. 1-10. 

For an account of the writs of assistance, see Quincy (Mass.) 51 (1761) and Gray’s 
appendix to Quincy’s Reports. See also Tudor, James Otis, p. 66, and John Adams, 
Works, vol. II, p. 524. 

The lettres de cachet are discussed in Chassaigne, Les Lettres de Cachet sous L’ancien 
Regime (Paris, 1903). 

*“Tt is not the breaking of his [man’s] doors, and the rummaging of his drawers, that 
constitutes the essence of the offence’—those are but “circumstances of aggravation.” 
Boyd v. United States, 116 U.S. 616, 630. 

7A warrant can be devised which would permit the use of a detectaphone. Cf. Article 
1, §12 of the New York Constitution (1938). And, while a search warrant, with its 
procedural safeguards has generally been regarded as prerequisite to the reasonableness 
of a search in those areas of essential privacy, such as the home, to which the Fourth 
Amendment applies (see Agnello v. United States, 269 U. S. 20, 32), some method of 
responsible administrative supervision could be evolved for the use of the detectaphone 
which, like the valid search warrant, would adequately protect the privacy of the 
individual against irresponsible and indiscriminate intrusions by Government officers. 
See Wigmore, Evidence (3d ed.), vol. 8, § 2184b, pp. 51-2. 

While the detectaphone is primarily used to obtain evidence, and while such use 
appears to be condemned by the rulings of this Court in Gouled v. United States, 255 U. 8. 
298, and United States v. Lefkowitz, 285 U. 8. 452, I am not prepared to say that this 
purpose necessarily makes all detectaphone “searches” unreasonable, no matter what 
the circumstances, or the procedural safeguards employed. Cf. Marron v. United States, 
275 U. S. 192. See Wigmore, Evidence (3d ed.), vol. 8, §§ 2251, 2264; 31 Yale L. J. 
518, 522; Chafee, Progress of the Law, 1919-1922, 35 Harv. L. Rev. 673, 699; 32 Col. L. 
Rev. 386 ; Cooley, Constitutional Limitations (8th ed.), vol. 1, p. 625. 

The Olmstead case limits the search and seizure clause to ‘‘an official search and 
seizure of his [defendant's] person or such a seizure of his papers or his ta: gible ma- 
terial effects, or an actual physical invasion of his house ‘or curtilage’ for the purpose of 
making a seizure.” 277 U.S. 438, 466. 

The decisions of this Court prior to the Olmstead case insisted on a liberal construc- 
tion of the Fourth Amendment and placed within its compass activities bearing slight, 
if any, resemblance to the mischiefs known at the time of its adoption. See Boyd v. 
United States, 116 U. S. 616; Silverthorne Lumber Co. v. United States, 251 U. 8S. 385; 
Gouled vy. United States, 255 U.S. 298. 
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the same protection that is extended by the Amendment to the sealed letter in the 
mails. See Ha parte Jackson, 96 U. 8. 727. Officers conducting an unreasonable 
search are seeking evidence as such; the form it takes is of no concern to them. 

But even if Olmstead’s case is to stand, it does not govern the present case. It 
was not the intention of petitioners to project their conversations beyond the 
walls of petitioner Shulman’s private office.” Whatever may be said of a wire- 
tapping device that permits an outside telephone conversation to be overheard, it 
can hardly be doubted that the application of a detectophone to the walls of a 
home or a private office constitutes a direct invasion of the privacy of the occu- 
pant, and a search of his private quarters. 

The circumstance that petitioners were obviously guilty of gross fraud is im- 
material. The Amendment provides no exception in its guaranty of protection. 
Its great purpose was to protect the citizen against oppressive tactics. Its bene- 
fits are illusory indeed if they are denied to persons who may have been con- 
victed with evidence gathered by the very means which the Amendment forbids. 
Cf. Weeks v. United States, 232 U. S. 383. Its protecting arm extends to all 
alike, worthy and unworthy, without distinction. Rights intended to protect all 
must be extended to all, lest they so fall into desuetude in the course of denying 
them to the worst of men as to afford no aid to the best of men in time of need. 

The benefits that accrue from this and other articles of the Bill of Rights are 
characteristic of democratic rule. They are among the amenities that distinguish 
a free society from one in which the rights and comforts of the individual are 
wholly subordinated to the interests of the state. We cherish and uphold them 
as necessary and salutary checks on the authority of government. They provide 
a standard of official conduct which the courts must enforce. At a time when 
the nation is called upon to give freely of life and treasure to defend and pre- 
serve the institutions of democracy and freedom, we should not permit any of 
the essentials of freedom to lose vitality through legal interpretations that are 
restrictive and inadequate for the period in which we live. 


SUPREME COURT OF THE UNITED STATES 
No. 543.—October Term, 1951 
On LEE v. UNITED STATES 
[June 2, 1952] 
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 


Mr. Justice JAcKSON delivered the opinion of the Court. 


Petitioner was convicted on a two-count indictment, one charging the sub- 
stantive offense of selling a pound of opium in violation of 21 U.S. C. § § 178 and 
174, the other conspiring to sell the opium in violation of 18 U. S. C. § 371. The 
Court of Appeals sustained the conviction by a divided court.. We granted 
certiorari.” 

The questions raised by petitioner have been considered but only one is of 
enough general interest to merit discussion. That concerns admission in evi- 
dence of two conversations petitioner had, while at large on bail pending trial, 
with one Chin Poy. The circumstances are these: 

Petitioner, On Lee, had a laundry in Hoboken. A customers’ room opened 
on the street, back of it was a room for ironing tables, and in the rear were his 
living quarters. Chin Poy, an old acquaintance and former employee, saun- 
tered in and, while customers came and went, engaged the accused in conversa- 
tion in the course of which petitioner made incriminating statements. He did 
not know that Chin Poy was what the Government calls “an undercover agent” 
and what petitioner calls a “stool pigeon” for the Bureau of Narcotics, Neither 
did he know that Chin Poy was wired for sound, with a small microphone in his 
inside overcoat pocket and a small antenna running along his arm. Unbe- 
knownst to petitioner, an agent of the Narcotics Bureau named Lawrence Lee 
had stationed himself outside with a receiving set properly tuned to pick up any 


*It also appears that the Government agents overheard Shulman’s end of some out- 
side telephone conversations. 

1193 F. 2d 306, 

2342 U. S. 941. 





WIRETAPPING 75 


sounds the Chin Poy microphone transmitted. Through the large front window 
Chin Poy could be seen and through the receiving set his conversation, in 
Chinese, with petitioner could be heard by agent Lee. A few days later,.on the 
sidewalks of New York, another conversation took place between the two, and 
damaging admissions were again “audited” by agent Lee. 

For reasons left to our imagination, Chin Poy was not called to testify about 
petitioner’s incriminating admissions. Against objection,* however, agent Lee 
was allowed to relate the conversations as heard with aid of his receiving set. 


Of this testimony, it is enough to say that it was certainly prejudicial if its 
admission was improper. 


Petitioner contends that this evidence should have been excluded because the 
manner in which it was obtained violates both the search-and-seizure provisions 
of the Fourth Amendment,‘ and § 605 of the Federal Communications Act (47 
U. 8. C. § 605) ;° and, if not rejected on those grounds, we should pronounce it 


inadmissible anyway under the judicial power to require fair play in federal law 
enforcement. 


The conduct of Chin Poy and agent Lee did not amount to an unlawful search 
and seizure such as is proscribed by the Fourth Amendment. In Goldman v. 
United States, 316 U. 8S. 129, we held that the action of federal agents in placing 
a detectaphone on the outer wall of defendant’s hotel room, and thereby over- 
hearing conversations held within the room, did not violate the Fourth Amend- 
ment. There the agents had earlier committed a trespass in order to install 
a listening device within the room itself. Since the device failed to work, the 
Court expressly reserved decision as to the effect on the search-and-seizure ques- 
tion of a trespass in that situation. Petitioner in the instant case has seized 
upon that dictum, apparently on the assumption that the presence of a radio set 
would automatically bring him within the reservation if he can show a trespass. 

But petitioner cannot raise the undecided question, for here no trespass was 
committed. Chin Poy entered a place of business with the consent, if not by 
the implied invitation, of the petitioner. Petitioner contends, however, that Chin 


Poy’s subsequent “unlawful conduct” vitiated the consent and rendered his entry 
a trespass ab initio. 


If we were to assume that Chin Poy’s conduct was unlawful and consider this 
argument as an original proposition, it is doubtful that the niceties of tort law 
initiated almost two and a half centuries ago by the case of the Siw Carpenters, 


3It seems probable that petitioner failed to properly object to agent Lee’s testimony. 
Shortly after agent Lee began to testify, petitioner’s counsel addressed the court: 
“ . . I would like to enter a general objection to testimony by this witness of conversa- 
tions alleged to have been had between Agent Gim and Gong not in the nensing of the 
defendant on trial or in his presence.” This objection is not even addressed to the testi- 
mony describing the conversation between On Lee and Chin Poy. Later, when agent Lee 
started to describe the conversation between On Lee and Chin Poy, petitioner’s counsel 
said, “That is objected to.” At best this is a general objection which is insufficient to 
preserve such a specific claim as violation of a constitutional provision in obtaining the 
evidence. Wigmore on Evidence, §18 (C) (1). Some jurisdictions recognize an —— 
tion to the rule that an overruled general objection cannot avail proponent on appeal in 
the case where it appears on the face of the evidence that it is admissible for no purpose 
whatever, or where the nature of the precise specific objection which could be made is 
readily discernible. Sparks v. Territory of Oklahoma, 146 F. 371. But this exception 
is generally confined to the cases where such evidence was plainly irrelevant. Where, as 
in this case, the objection relies on collateral matter to show inadmissibility, and in addi- 
tion the exclusionary rule to be relied on involves interpretation of the Constitution, the 
orthodox rule of evidence requiring specifictaion of the objection is buttressed by the uni- 
— policy requiring constitutional questions to be raised at the earliest possible stage in 
the litigation. 

To call the objection a general one is to put it in the light most favorable to petitioner ; 
later colloquy between counsel and court indicates that the intended ground of that 
objection was irrelevance. There were in addition motions to dismiss the indictment on 
each count, and to exclude certain other testimony, but no reference to the testimony here 
in question at the motion stage. There was no motion for a new trial, but there was a 
motion to set aside the verdict—but still no mention of the search-and-seizure argument 
for exclusion. There is not even any mention of it in the statement of points to be relied 
on in the Court of Appeals. The Court of Appeals, however, does treat it fully, presum- 
ably under Rule 52 (b) of the Rules of Criminal Procedure, allowing the appellate court 
to notice “plain error.”” Though we think the Court of Appeals would have been within 
its discretion in refusing to consider the point, their having passed on it leads us 
to treat the merits also. 

“The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affirmation, and en a describ- 
ing se yee to be searched, and the persons or things to be seized.’”’ U. 8S. Const., 

mend. ° 

5“ . . no person not being authorized by the sender shall intercept any communication 
and divulge or publish the existence, contents, substance, purport, effect, or meaning of 
such intercepted communication to any person . Fs 


25928—58—Ap. 4 
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8 Coke 146 (a), cited by petitioner, are of much aid in determining rights un- 
der the Fourth Amendment. But petitioner’s argument comes a quarter of a 
century too late: this contention was decided adversely to him in McGuire v. 
United States, 273 U. 8. 95, 98, 100, where Mr. Justice Stone, speaking for a 
unanimous Court, said of the doctrine of trespass ab initio: “This fiction, ob- 
viously invoked in support of a policy of penalizing the unauthorized acts of 
those who had entered under authority of law, has only been applied as a rule 
of liability in civil actions against them. Its extension is not favored.” He 
concluded that the Court would not resort to “a fiction whose origin, history, and 
purpose do not justify its application where the right of the government to 
make use of evidence is involved.” This was followed in Zap v. United States, 
328 U. S. 624, 629. 

By the same token, the claim that Chin Poy’s entrance was a trespass because 
consent to his entry was obtained by fraud must be rejected. Whether an en- 
try such as this, without any affirmative misrepresentation, would be a trespass 
under orthodox tort law is not at all clear. See Prosser on Torts, § 18. But 
the rationale of the McGuire case rejects such fine-spun doctrines for exclusion 
of evidence. The further contention of petitioner that agent Lee, outside the 
laundry, was a trespasser, because by these aids he overheard what went on in- 
side verges on the frivolous. Only in the case of physical entry, either by force, 
as in McDonald v. United States, 335 U. S. 451, by unwilling submission to au- 
thority, as in Johnson v. United States, 333 U. S. 10, or without any express or 
implied consent, as in Nueslein v. District of Columbia, 73 App. D. C. 85, 115 
a 2d 690, would the problem left undecided in the Goldman case be before the 

ourt. 

Petitioner relies on cases relating to the more common and clearly distinguish- 
able problems raised where tangible property is unlawfully seized. Such un- 
lawful seizure may violate the Fourth Amendment, even though the entry it- 
self was by subterfuge or fraud rather than force. United States v. Jeffers, 
342 U. S. 48; Gouled v. United States, 255 U. 8S. 298 (the authority of the latter 
case is sharply limited by Olmstead v. United States, 277 U. S. 488, at 463). But 
such decisions are inapposite in the field of mechanical or electronic devices de- 
signed to overhear or intercept conversation, at least where access to the listen- 
ing post was not obtained by illegal methods. 

Petitioner urges that if his claim of unlawful search and seizure cannot be 
sustained on authority, we reconsider the question of Fourth Amendment rights 
in the field of overheard or intercepted conversations. This apparently is upon 
the theory that since there was a radio set involved, he could succeed if he could 
persuade the Court to overturn the leading case holding wiretapping to be 
outside the ban of the Fourth Amendment, Olmstead v. United States, 277 U. S. 
438, and the cases which have followed it. We need not consider this, however, 
for success in this attempt, which failed in Goldman v. United States, 316 U. 8. 
129, would be of no aid to petitioner unless he can show that his situation should 
be treated as wiretapping. The presence of a radio set is not sufficient to suggest 
more than the most attenuated analogy to wiretapping. Petitioner was talking 
confidentially and indiscreetly with one he trusted, and he was overheard. This 
was due to aid from a transmitter and receiver, to be sure, but with the same 
effect on his privacy as if agent Lee had been eavesdropping outside an open 
window. The use of bifocals, field glasses or the telescope to magnify the object 
of a witness’ vision is not a forbidden search or seizure, even if they focus 
without his knowledge or consent upon what one supposes to be private in- 
discretions. It would be a dubious service to the genuine liberties protected by 
the Fourth Amendment to make them bedfellows with spurious liberties im- 
provised by farfetched analogies which would liken eavesdropping on a con- 
versation, with the connivance of one of the parties, to an unreasonable search 
or seizure. We find no violation of the Fourth Amendment here. 

Nor do the facts show a violation of § 605 of the Federal Communications Act. 
Petitioner had no wires and no wireless. There was no interference with any 
communications facility which he possessed or was entitled to use. He was 
not sending messages to anybody or using a system of communications within 
the Act. Goldstein v. United States, 316 U. S. 114. 

Finally, petitioner contends that even though he be overruled in all else, 
the evidence should be excluded as a means of disciplining law enforcement 
officers. Cf. McNabb v. United States, 318 U. 8S. 332. In McNabb, however, we 
held that, where defendants had been unlawfully detained in violation of the 
federal statute requiring prompt arraignment before a commissioner, a confes- 
sion made during the detention would be excluded as evidence in federal courts 
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even though not inadmissible on the ground of any otherwise involuntary char- 
acter. But here neither agent nor informer violated any federal law; and 
violation of state law, even had it been shown here, as it was not, would not 
render the evidence obtained inadmissible in federal courts. Olmstead v. United 
States, 277 U. 8. 488, at 468. 

In order that constitutional or statutory rights may not be undermined, this 
Court has on occasion evolved or adopted from the practice of other courts ex- 
clusionary rules of evidence going beyond the requirements of the constitutional 
or statutory provision. McNabb v. United States, supra; Weeks v. United States, 
232 U.S. 383. In so doing, it has, of course, departed from the common-law rule 
under which otherwise admissible evidence was not rendered inadmissible by 
the fact that it had been illegally obtained. Such departures from the primary 
evidentiary criteria of relevancy and trustworthiness must be justified by some 
strong social policy. In discussing the extension of such rules, and the creation 
of new ones, it is well to remember the remarks of Mr. Justice Stone in McGuire 
v. United States, 273 U. S. 95, at 99: “A criminal prosecution is more than a 
game in which the Government may be checkmated and the game lost merely 
because its officers have not played according to rule.” 

Rules of evidence, except where prescribed by statute, are formulated by the 
courts to some extent, as “a question of sound policy in the administration of the 
law.” Zucker v. Whitridge, 205 N. Y. 50, 65, 98 N. E. 209, 213. Courts which 
deal with questions of evidence more frequently than we do have found it unwise 
to multiply occasions when the attention of a trial court in a criminal case must 
be diverted from the issue of the defendant’s guilt to the issue of someone else’s 
misconduct in obtaining evidence. They have considered that “The underlying 
principle obviously is that the court, when engaged in trying a criminal cause, 
will not take notice of the manner in which witnesses have possessed themselves 
of papers, or other articles of personal property, which are material and properly 
offered in evidence.” People v. Adams, 176 N. Y. 351, 358, 68 N. DB. 636, 688. How- 
ever, there is a procedure in federal court by which defendant may protect his 
right in advance of trial to have returned to him evidence unconstitutionally ob- 
tained. Silverthorne Lumber Co. v. United States, 251 U. S. 385. But since we 
hold here that there was no violation of the Constitution, such a remedy could 
not be invoked. Exclusion would have to be based on a policy which placed the 
penalizing of Chin Poy’s breach of confidence above ordinary canons of relevancy. 
For On Lee’s statements to Chin Poy were admissions against interest provable 
against him as an exception to the hearsay rule. The normal manner of proof 
would be to call Chin Poy and have him relate the conversation. We can only 
speculate on the reasons why Chin Poy was not called. It seems a not unlikely 
assumption that the very defects of character and blemishes of record which 
made On Lee trust him with confidences would make a jury distrust his testi- 
mony. Chin Poy was close enough to the underworld to serve as bait, near enough 
the criminal design so that petitioner would embrace him as a confidante, but 
too close to it for the Government to vouch for him as a witness. Instead, the 
Government called agent Lee. We should think a jury probably would find the 
testimony of agent Lee to have more probative value than the word of Chin Poy. 

Society can ill afford to throw away the evidence produced by the falling out, 
jealousies, and quarrels of those who live by outwitting the law. Certainly no 
one would foreclose the turning of state’s evidence by denizens of the under- 
world. No good reason of public policy occurs to us why the Government should 
be deprived of the benefit of On Lee’s admissions because he made them to a 
confidante of shady character. 

The trend of the law in recent years has been to turn away from rigid rules 
of incompetence, in favor of admitting testimony and allowing the trier of fact 
to judge the weight to be given it. As this Court has pointed out: “ ‘Indeed, 
the theory of the common law was to admit to the witness stand only those 
presumably honest, appreciating the sanctity of an oath, unaffected as a party 
by the result, and free from any of the temptations of interest. The courts 
were afraid to trust the intelligence of jurors. But the last fifty years have 
wrought a great change in these respects, and to-day the tendency is to enlarge 
the domain of competency and to submit to the jury for their consideration 
as to the credibility of the witness those matters which heretofore were ruled 
sufficient to justify his exclusion. This change has been wrought partially by 
legislation and partially by judicial construction.’” Funk v. United States, 
290 U. 8S. 371, 376. 

The use of informers, accessories, accomplices, false friends, or any of the 
other betrayals which are “dirty business’ may raise serious questions of 
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credibility. To the extent that they do, a defendant is entitled to broad lati- 
tude to probe credibility by cross-examination and to have the issues submitted 
to the jury with careful instructions. But to the extent that the argument for 
exclusion departs from such orthodox evidentiary canons as relevancy and credi- 
bility, it rests solely on the proposition that the Government shall be abritrarily 
penalized for the low morals of its informers. However unwilling we as indi- 
viduals may be to approve conduct such as that of Chin Poy, such disapproval 
must not be thought to justify a social policy of the magnitude necessary to 
arbitrarily exclude otherwise relevant evidence. We think the administration 
of justice is better served if stratagems such as we have here are regarded as 
raising, not questions of law, but issues of credibility. We cannot say that testi- 
mony such as this shall, as a matter of law, be refused all hearing. 


Judgment affirmed. 


Mr. Justice BLack believes that in exercising its supervisory authority over 
criminal justice in the federal courts (see McNabb v. United States, 318 U. 8. 
332, 341) this Court should hold that the District Court should have rejected 
the evidence here challenged. 


Mr. JUSTICE FRANKFURTER, dissenting. 


The law of this Court ought not to be open to the just charge of having been 
dictated by the “odious doctrine,” as Mr. Justice Brandeis called it, that the end 
justifies reprehensible means. To approve legally what we disapprove morally, 
on the ground of practical convenience, is to yield to a short-sighted view of 
practicality. It derives from a preoccupation with what is episodic and a dis- 
regard of long-run consequences. The method by which the state chiefly exerts 
an influence upon the conduct of its citizens, it was wisely said by Archbishop 
William Temple, is “the moral qualities which it exhibits in its own conduct.” 

Loose talk about war against crime too easily infuses the administration of 
justice with the psychology and morals of war. It is hardly conducive to the 
soundest employment of the judicial process. Nor are the needs of an effective 
penal code seen in the truest perspective by talk about a criminal prosecution’s not 
being a game in which the Government loses because its officers have not played 
according to rule. Of course criminal prosecution is more than a game. But in 
any event it should not be deemed to be a dirty game in which “the dirty business” 
of criminals is outwitted by “the dirty business” of law officers. The contrast 
between morality professed by society and immorality practiced on its behalf 
makes for contempt of law. Respect for law cannot be turned off and on as 
though it were a hot-water faucet. 

It is a quarter century since this Court, by the narrowest margin, refused to 
put wiretapping beyond the constitutional pale where a fair construction of the 
Fourth Amendment should properly place it. Since then, instead of going from 
strength to strength in combatting crime, we have gone from inefficiency to 
inefficiency, from corruption to corruption. The moral insight of Mr. Justice 
Brandeis unerringly foresaw this inevitability. “The progress of science in 
furnishing the Government with means of espionage is not likely to stop with 
wiretapping. Ways may some day be developed by which the Government, 
without removing papers from secret drawers, can reproduce them in court, and 
by which it will be enabled to expose to a jury the most intimate occurrences of 
the home. Advances in the psychic and related sciences may bring means of 
exploring unexpressed beliefs, thoughts and emotions.” Olmstead v. United 
States, 277 U. S. 438, 471, 474. The circumstances of the present case show how 
the rapid advances of science are made available for that police intrusion into 
our private lives against which the Fourth Amendment of the Constitution was 
set on guard. 

It is noteworthy that, although this Court deemed wiretapping not outlawed 
by the Constitution, Congress outlawed it legislatively by the Communications 
Act of 1934, 48 Stat. 1064, 1103, 47 U. S. C. § 605; Nardone v. United States, 302 
U. 8S. 379; 308 U. S. 338. What is perhaps even more noteworthy is its pervasive 
disregard in practice by those who as law officers owe special obedience to law. 
What is true of the federal Act against wiretapping and its violations is widely 
true of related state legislation and its disobedience. See Westin, The Wire- 
Tapping Problem, 52 Col. Rev. 165 (1952). Few sociological generalizations are 
more valid than that lawlessness begets lawlessness. 

The members of this Court who so vigorously urged that wiretapping is within 
the clear scope of the prohibition of the Fourth Amendment were no sentimen- 
talists about crime or criminals. Mr. Justice Holmes, Mr. Justice Brandeis, Mr. 
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Justice Butler and Mr. Chief Justice Stone were no softies. In all matters of 
social policy we have to choose, and it was the hardy philosophy of life that his 
years in the Army of the Potomac taught him that led Mr. Justice Holmes to 
deem it ‘‘a less evil that some criminals should escape than that the Government 
should play an ignoble part.” Olmstead v. United States, supra, at 470. 

Suppose it be true that through “dirty business” it is easier for prosecutors 
and police to bring an occasional criminal to heel. It is most uncritical to assume 
that unless the Government is allowed to practice “dirty business” crime would 
become rampant or would go unpunished. 

In the first place, the social phenomena of crime are imbedded in the texture 
of our society. Equally deepseated are the causes of all that is sordid and 
ineffective in the administration of our criminal law. These are outcroppings, 
certainly in considerable part, of modern industrialism and of the prevalent 
standards of the community, related to the inadequacy in our day of early 
American methods and machinery for law enforcement and to the small pursuit 
of scientific inquiry into the causes and treatment of crime. 

Of course we cannot wait on the slow progress of the sociological sciences in 
illuminating so much that is still dark. Nor should we relax for a moment 
vigorous enforcement of the criminal law until society, by its advanced civilized 
nature, will beget an atmosphere and environment in which crime will shrink 
to relative insignificance. My deepest feeling against giving legal sanction to 
such “dirty business” as the record in this case discloses is that it makes for 
lazy and not alert law enforcement. It puts a premium on force and fraud, not 
on imagination and enterprise and professional training. The third degree, 
search without warrant, wiretapping and the like, were not tolerated in what 
was probably the most successful administration in our time of the busiest 
United States Attorney’s office. This experience under Henry L. Stimson in the 
Southern District of New York, compared with happenings elsewhere, doubt- 
less planted in me a deep conviction that these short-cuts in the detection and 
prosecution of crime are as self-defeating as they are immoral. 

Sir James Fitzjames Stephen brings significant testimony on this point: 

“During the discussions which took place on the Indian Code of Criminal 
Procedure in 1872 some observations were made on the reasons which oc- 
easionally lead native police officers to apply torture to prisoners. An ex- 
perienced civil officer observed, “There is a great deal of laziness in it. It 
is far pleasanter to sit comfortably in the shade rubbing red pepper into a 
poor devil’s eyes than to go about in the sun hunting up evidence.’ This 
was a new view to me, but I have no doubt of its truth.” 1 Stephen, A 
History of the Criminal Law of England (18838), 442, note. Compare §§ 
25 and 26 of the Indian Evidence Act (1872). 

And Fitzjames Stephen, who acted on this experience in drawing the Indian 
Evidence Act, was no softie, either before he became a judge or on the bench. 

Accordingly I adhere to the views expressed in Goldman v. United States, 
316 U. 8S. 129, 136, that the Olmstead case should be overruled for the reasons 
set forth in the dissenting opinions in that case. These views have been strongly 
underlined by the steady increase of lawlessness on the part of law officers, even 
after Congress has forbidden what the dissenters in Olmstead found the Con- 
stitution to forbid. 

Even on the basis of the prior decisions of this Court, however, I feel bound 
to dissent. The Court seems not content with calling a hait at the place it had 
reached on what I deem to be the wrong road. As my brother Burton shows, 
the Court now pushes beyond the lines of legality heretofore drawn. Such en- 
couragement to lazy, immoral conduct by the police does not bode well for 
effective law enforcement. Nor will crime be checked by such means. 


Mr. Justice Dovue.as, dissenting. 


The Court held in Olmstead v. United States, 277 U. S. 438, over powerful 
dissents by Mr. Justice Holmes, Mr. Justice Brandeis, Mr. Justice Butler, and 
Chief Justice Stone that wire tapping by federal officials was not a violation 
of the Fourth and Fifth Amendments. Since that time the issue has been con- 
stantly stirred by those dissents and by an increasing use of wire tapping by 
the police. Fourteen years later in Goldman v. United States, 316 U. 8. 129, 
the issue was again presented to the Court. I joined in an opinion of the 
Court written by Mr. Justice Roberts, which adhered to the Olmstead case, 
refusing to overrule it. Since that time various aspects of the problem have 
appeared again and again in the cases coming before us. I now more fully 
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appreciate the vice of the practices spawned by Olmstead and Goldman. Re- 
flection on them has brought new insight to me. I now feel that I was wrong 
in the Goldman case. Mr. Justice Brandeis in his dissent in Olmstead espoused 
the cause of privacy—the right to be let alone. What he wrote is an historic 
statement of that point of view. I cannot improve on it. 

“When the Fourth and Fifth Amendments were adopted, ‘the form that 
evil had theretofore taken,’ had been necessarily simple. Force and vio- 
lence were then the only means known to man by which a Government 
could directly effect self-incrimination. It could compel the individual to 
testify—a compulsion effected, if need be, by torture. It could secure 
possession of his papers and other articles incident to his private life— 
a seizure effected, if need be, by breaking and entry. Protection against 
such invasion of ‘the sanctities of a man’s home and the privacies of life’ 
was provided in the Fourth and Fifth Amendments by specific language. 
Boyd v. United States, 116 U. S. 616, 630. But ‘time works changes, brings 
into existence new conditions and purposes.’ Subtler and more far- 
reaching means of invading privacy have become available to the Gov- 
ernment. Discovery and invention have made it possible for the Govern- 
ment, by means far more effective than stretching upon the rack, to obtain 
disclosure in court of what is whispered in the closet. 

“Moreover, ‘in the application of a constitution, our contemplation can- 
not be only of what has been but of what may be.’ The progress of 
science in furnishing the Government with means of espionage is not likely 
to stop with wire-tapping. Ways may some day be developed by which 
the Government, without removing papers from secret drawers, can re- 
produce them in court, and by which it will be enabled to expose to a 
jury the most intimate occurrences of the home. Advances in the psychic 
and related sciences may bring means of exploring unexpressed beliefs, 
thoughts and emotions. ‘That places the liberty of every man in the 
hands of every petty officer’ was said by James Otis of much lesser in- 
trusions than these. To Lord Camden, a far slighter intrusion seemed 
‘subversive of all the comforts of society.’ Can it be that the Constitu- 
tion afforts no protection against such invasions of individual security? 


“The makers of our Constitution undertook to secure conditions favorable 
to the pursuit of happiness. They recognized the significance of man’s 
spiritual nature, of his feelings and of his intellect. They knew that only 
a part of the pain, pleasure and satisfactions of life are to be found in 
material things. They sought to protect Americans in their beliefs, their 
thoughts, their emotions and their sensations. They conferred, as against 
the Government, the right to be let alone—the most comprehensive of 
rights and the right most valued by civilized men. To protect that right, 
every unjustifiable intrusion by the Government upon the privacy of the 
individual, whatever the means employed, must be deemed a violation of 
the Fourth Amendment. And the use, as evidence in a criminal proceeding, 
a a ascertained by such intrusion must be deemed a violation of 
the Fifth. 


“Experience should teach us to be most on our guard to protect liberty 

when the Government’s purposes are beneficent. Men born to freedom are 

naturally alert to repel invasion of their liberty by evil-minded rulers. The 

greatest dangers to liberty lurk in insidious encroachment by men of zeal, 

yw ~ at but without understanding.” 277 U. S. supra, at 473-474, 
iv. 

That philosophy is applicable not only to a detectaphone placed against the 
wall or a mechanical device designed to record the sounds from telephone wires 
but also to the “walky-talky” radio used in the present case. The nature of 
the instrument that science or engineering develops is not important. The con- 
trolling, the decisive factor is the invasion of privacy against the command of 
the Fourth and Fifth Amendments. 
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I would reverse this judgment. It is important to civil liberties that we 
pay more than lip service to the view that this manner of obtaining evidence 
against people is “dirty business” (see Mr. Justice Holmes, dissenting, Olm- 
stead v. United States, supra, p. 470). 


Mr. JUSTICE BurRTON, with whom Mr. JUSTICE FRANKFURTER concurs, dissent- 
ing. 


I agree with the dissenting opinion below that what Lee overheard by means 
of a radio transmitter surreptitiously introduced and operating, without war- 
rant or consent, within petitioner’s premises, should not have been admitted in 
evidence. The Fourth Amendment’s protection against unreasonable searches 
and seizures is not limited to the seizure of tangible things. It extends to in- 
tangibles, such as spoken words. In applying the exclusionary rule of Weeks v. 
United States, 232 U. S. 383, we are primarily concerned with where and how 
the evidence is seized rather than what the evidence is. Cf. Silverthorne Lumber 
Co. v. United States, 251 U. S. 385; United States v. Jeffers, 342 U. S. 48; 
Nueslein v. District of Columbia, 73 App. D. C. 85, 115 F. 2d 690. 

It seems clear that if federal officers without warrant or permission enter a 
house, under conditions amounting to unreasonable search, and there conceal 
themselves, the conversations they thereby overhear are inadmissible in a federal 
criminal action. It is argued that, in the instant case, there was no illegal 
entry because petitioner consented to Chin Poy’s presence. This overlooks the 
fact that Chin Poy, without warrant and without petitioner’s consent, took with 
him the concealed radio transmitter to which agent Lee’s receiving set was tuned. 
For these purposes, that amounted to Chin Poy surreptitiously bringing Lee 
with him. 

This Court has held generally that, in a federal criminal trial, a federal 
officer may testify to what he sees or hears take place within a house or room 
which he has no warrant or permission to enter, provided he sees or hears it 
outside of those premises. Olmstead v. United States, 277 U. 8. 438. Cf. Hester 
v. United States, 265 U. 8. 57. This holds true even where the officer supplements 
his hearing with a hearing aid, detectaphone or other device outside the premises. 
This mérely enables him to hear more distinctly, where he is, what reaches him 
there from wherever it may come. He and his hearing aid pick up the sounds 
outside of, rather than within, the protected premises. Goldman v. United States, 
316 U.S. 129. 

In the instant case, Chin Poy, who was lawfully in petitioner’s room, could 
have testified as to what he, himself, saw or heard there. Yet, if he had been 
there unlawfully or surreptitiously, without warrant or consent, under condi- 
tions amounting to an unreasonable search, he should not be permitted, in this 
proceeding, to testify even to that. Cf. Gouled v. United States, 255 U. S. 298; 
Nueslein v. District of Columbia, supra. Similarly, if Lee, under like conditions, 
without warrant and without authority, entered the room with Chin Poy and, 
while concealed, overheard petitioner’s conversation with Chin Poy, Lee’s testi- 
mony should be excluded. In substance, that is what took place here. Lee’s 
overhearing of petitioner’s statements was accomplished through Chin Poy’s 
surreptitious introduction, within petitioner’s laundry, of Lee’s concealed radio 
transmitter which, without petitioner’s knowledge or consent, there picked up 
petitioner’s conversation and transmitted it to Lee outside the premises. The 
presence of the transmitter, for this purpose, was the presence of Lee’s ear. 
While this test draws a narrow line between what is admissible and what is not, 
it is a clearly ascertainable line. It is determined by where the “effects” are 
seized or, as here, where the words are picked up. In this case the words were 
picked up without warrant or consent within the constitutionally inviolate 
“house” of a person entitled to protection there against unreasonable searches 
and seizures of his person, house, papers and effects. It is inevitable that the 
line be narrow between, on the one hand, the constitutional right of a person to be 
free from unreasonable searches and seizures and, on the other, the need for 
the effective prosecution of crime. Drawing the line is a continuing process. 
The important thing is that the direction of the line that emerges from succes- 
sive cases be clear. 








82 WIRETAPPING 


SUPREME COURT OF THE UNITED STATES 
No. 41.—October Term, 1952 
ScHWARTz v. TEXAS 
[December 15, 1952] 


CERTIORARI TO THE COURT OF CRIMINAL APPEALS OF TEXAS 
Mr. JUSTICE MinTON delivered the opinion of the Court. 


The petitioner, Schwartz, a pawnbroker, entered into a conspiracy with Jar- 
rett and Bennett whereby the latter two were to rob places to be designated by 
Schwartz and bring the loot to him to dispose of and divide the proceeds with 
them. Pursuant to the plan, Jarrett and Bennett robbed a woman in Dallas, 
Texas, of her valuable jewels and brought the loot to the petitioner. After the 
petitioner repeatedly delayed settlement with the robbers, the thieves finally fell 
out, which proved very helpful to the police. The petitioner tipped off the police 
where they could find Jarrett. After Jarrett had been in jail about two weeks, 
he consented to telephone the petitioner from the sheriff’s office. With the 
knowledge and consent of Jarrett, a professional operator set up an induction 
coil connected to a recorder amplifier which enabled the operator to overhear and 
simultaneously to record the telephone conversations between Jarrett and the 
petitioner. These records were used as evidence before the jury that tried and 
convicted the petitioner as an accomplice to the crime of robbery. The records, 
admitted only after Jarrett and the petitioner had testified, corroborated Jarrett 
and discredited the petitioner. The Court of Criminal Appeals of Texas upheld 
the conviction, — Tex. Cr. R. —, 246 S. W. 2d 174, rehearing denied, — Tex. 
Cr. R. —, 246 S. W. 24 179. We granted certiorari, 343 U. S. 975. 

Petitioner contends that § 605 of the Federal Communications Act* makes 
inadmissible in evidence the records of intercepted telephone conversations with- 
oa the petitioner’s consent. The pertinent provision of the statute reads as 

ollows: 

. . ho person not being authorized by the sender shall intercept any 
communication and divulge or publish the existence, contents, substance, pur- 
port, effect, or meaning of such intercepted communication to any 
perten ... .” 

Section 501 of 47 U. 8S. C. provides a penalty for the violation of § 605. 

We are dealing here only with the application of a federal statute to state 
proceedings. Without deciding, but assuming for the purposes of this case, that 
the telephone communications were intercepted without being authorized by 
the sender within the meaning of the Act, the question we have is whether 
these communications are barred by the federal statute, § 605, from use as 
evidence in a criminal proceeding in a state court. 

We think not. Although the statute contains no reference to the admissibility 
of evidence obtained by wire tapping, it has been construed to render inadmissible 
in a court of the United States communications intercepted and sought to be 
divulged in violation thereof, Nardone v. United States, 302 U. S. 379, and this 
is true even though the communications were intrastate telephone calls. Weiss 
v. United States, 308 U. S. 321, 329. Although the intercepted calls would be 
inadmissible in a federal court, it does not follow that such evidence is inad- 
missible in a state court. Indeed, evidence obtained by a state officer by means 
which would constitute an unlawful search and seizure under the Fourth Amend- 
ment to the Federal Constitution is nonetheless admissible in a state court, 
Wolf v. Colorado, 338 U. S. 25, while such evidence, if obtained by a federal offi- 
cer, would be clearly inadmissible in a federal court. Weeks v. United States, 232 
U. 8S. 383. The problem under § 605 is somewhat different because the introduc- 
tion of the intercepted communications would itself be a violation of the statute, 
but in the absence of an expression by Congress, this is simply an additional fac- 
tor for a state to consider in formulating a rule of evidence for use in its own 
courts. Enforcement of the statutory prohibition in § 605 can be achieved under 
the penal provisions of § 501. 

This question has been many times before the state courts, and they have 
uniformly held that § 605 does not apply to exclude such communications from 


148 Stat. 1064, 47 U. 8. C. § 151 et seq. 
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evidence in state courts. Leon v. State, 180 Md. 279, 23 A. 2d 706; People v. 
Stemmer, 298 N. Y. 728, 83 N. B. 2d 141; Harlem Check Cashing Corp. v. Bell, 
296 N. Y. 15, 68 N. E. 2d 854; People v. Channell, 107 Cal. App. 2d 192, 236 P. 2d 
654. While these cases are not controlling here, they are entitled to considera- 
tion because of the high standing of the courts from which they come. 

Texas itself has given consideration to the admissibility of evidence obtained 
in violation of constitutional or statutory law and has carefully legislated con- 
cerning it. In 1925 Texas enacted a statute providing that evidence obtained 
in violation of the Constitution or laws of Texas or of the United States should 
not be admissible against the accused in a criminal case.? In 1929 this Article 
727a of the Texas Code of Criminal Procedure was amended to provide that 
evidence obtained in violation of the Constitution or laws of Texas or the Con- 
stitution of the United States should be inadmissible in evidence,® thus eliminat- 
ing from the coverage of the statute evidence obtained in violation of the laws 
of the United States. 

Where a state has carefully legislated so as not to render inadmissible evi- 
dence obtained and sought to be divulged in violation of the laws of the United 
States, this Court will not extend by implication the statute of the United 
States so as to invalidate the specific language of the state statue. If Con- 
gress is authorized to act in a field, it should manifest its intention clearly. It 
will not be presumed that a federal statute was intended to supersede the exer- 
cise of the power of the state unless there is a clear manifestation of intention 
to do so. The exercise of federal supremacy is not lightly to be presumed. 

“The principle thus applicable has been frequently stated. It is that the 
Congress may circumscribe its regulation and occupy a limited field, and 
that the intention to supersede the exercise by the State of its authority 
as to matters not covered by the federal legislation is not to be implied un- 
less the Act of Congress fairly interpreted is in conflict with the law of the 
State.” Atchison T. & 8. F. R. Co. v. Railroad Commission, 283 U. 8. 380, 
892-393. See Savage v. Jones, 225 U. S. 501, 533. 

“It should never be held that Congress intends to supersede or by its legis- 
lation suspend the exercise of the police powers of the States, even when 
it may do so, unless its purpose to effect that result is clearly manifested.” 
Reid v. Colorado, 187 U. 8S. 187, 148. 

It is due consideration but not controlling that Texas has legislated in this 
field. Our decision would be the same if the Texas courts had pronounced this 
rule of evidence. 

We hold that § 605 applies only to the exclusion in federal court proceedings 
of evidence obtained and sought to be divulged in violation thereof; it does not 
exclude such evidence in state court proceedings. Since we do not believe that 
Congress intended to impose a rule of evidence on the state courts, we do not 
decide whether it has the power to do so. 

Since the statute is not applicable to state proceedings, we do not have to de- 
cide the questions of what amounts to “interception,” or whether if there was 
interception, the sender had authorized it. These questions can arise only in a 
federal court proceeding. 

The judgment is 

saa Affirmed. 
Mr. Justice BLAck concurs in the result. 


Mr. Justice FRANKFURTER, concurring in the result. 


If the only question involved in this case were the applicability to prosecu- 
tions in State courts, in situations like the present, of § 605 of the Federal Com- 
munications Act, 47 U. S. C. § 605, as construed in the two Nardone cases, 302 
U. S. 379; 308 U. S. 338, I would join in the opinion of the Court. I agree with 
the views on this subject expressed by Mr. Justice MINTON. 

The matter is complicated, however, by a Texas statute (Art. 727a, Vernon’s 
Code of Criminal Procedure (1948)) which renders inadmissible in criminal 
trials evidence obtained in violation of any provision “of the Constitution of the 
United States.” If this limitation means, according to Texas law, that the 
State court is to construe what is or is not a violation under the United States 
Constitution, it does not raise a federal question. But if the Texas legislation 
means that the Texas courts are bound by what this Court deems a violation 


2 Tex. Laws 1925, c. 49, § 1. 
3 Vernon’s Tex. Stat. 1948, Code Crim. Proc., Art. 727a. 
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of the United States Constitution, the problem is, or might be, different. See 
State Taw Commission v. Van Cott, 306 U. S. 511. While, on the latter assump- 
tion, the circumstances attending the evidence that was admitted here would, in, 
my view, render it inadmissible in a federal prosecution, see my dissent in 
On Lee vy. United States, 348, U. S. 747, 762, the decision of this Court was to 
the contrary. Therefore the Texas court was in duty bound to follow that 
decision and to reach the result it reached even if it felt constrained, as ap- 
parently it did, to be governed by the views of this Court as to what constitutes 
a violation of the United States Constitution. I cannot say that the Texas 
court should have followed my minority views, to which I adhere, on this con- 
stitutional question, and disregarded the Court’s authority. 


Mr. Justice Dove.as, dissenting. 


Since, in my view (as indicated in my dissent in On Lee v. United States, 343 
U. 8. 747, 762), this wire tapping was a search that violated the Fourth Amend- 
ment, the evidence obtained by it should have been excluded. The question 
whether the Fourth Amendment is applicable to the states (see Wolf v. Colorado, 
38 U. 8S. 25) probably need not be reached, because a Texas statute has excluded 
evidence obtained in violation of the Federal Constitution. Therefore I would 
reverse the judgment. It is true that the prior decisions of the Court point to 
affirmance. But those decisions reflect constructions of the Constitution which 
I think are erroneous. They impinge severely on the liberty of the individual 
and give the police the right to intrude into the privacy of any life. The 
practices they sanction have today acquired a momentum that is so ominous 
I cannot remain silent and bow to the precedents that sanction them. 


SUPREME COURT OF THE UNITED STATES 
No. 231.—October Term, 1957 
SALVATORE BENANTI, PETITIONER Vv. UNITED STATES OF AMERICA 
[December 9, 1957] 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT 


Mr. CHIEF JUSTICE WARREN delivered the opinion of the Court. 


The question presented by petitioner is whether evidence obtained as the result 
of wiretapping by state law enforcement officers, without participation by 
federal authorities, is admissible in a federal court. Petitioner was convicted 
of the illegal possession and transportation of distilled spirits without tax stamps 
affixed thereto in violation of 28 U. S. C. §§ 5008 (b) (1), 5642. The New York 
police, suspecting that petitioner and others were dealing in narcotics in viola- 
tion of state law, obtained a warrant in accordance with state law’ authorizing 
them to tap the wires of a bar which petitioner was known to frequent. On 
May 10, 1956, the police overheard a conversation between petitioner and another 
in which it was said that “eleven pieces” were to be transported that night at 
a certain time and to a certain place in New York City. Acting according to this 
information, the police followed and stopped a car driven by petitioner’s brother. 
No narcotics were found, but hidden in the car were eleven five-gallon cans of 
alcohol without the tax stamps required by federal law. The brother and the 
alcohol were turned over to federal authorities and this prosecution followed. 

At the trial the first government witness, a state police officer, testified to the 
events leading up to the discovery of the cans of alcohol in an automobile which 
had been driven by the petitioner and then taken by his brother to the appointed 
spot. No mention was made of the wiretap on direct examination. However, on 
cross-examination this witness admitted that the information causing the police 


iN. Y. Const., Art. I, § 12; N. Y. Code of Criminal Procedure, § 813—a (1942). 
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to follow the car and intercept it came from a wiretap.” On re-direct examination 
the prosecutor sought to prove that the wiretap had been authorized by state 
law. The Government introduced a second police official, who testified sub- 
stantially as the first, admitting on direct examination that a wiretap had 
existed and on cross-examination that the discovery of the alcohol was occasioned 
by knowledge of the contents of the wiretapped conversation. The words of that 
conversation were not disclosed to the jury although they were disclosed to the 
trial judge and the defense counsel. The record is silent as to whether the 
prosecutor was told the words of the conversation. However, in our view it is 
unimportant whether he had this information or not. 

Petitioner’s motion to suppress the evidence was denied and he was convicted. 
The Court of Appeals for the Second Circuit affirmed, 244 F. 2d 389, holding that 
while the action of the state officials violated Section 605 of the Federal Com- 
munications Act, the evidence obtained from the violation was still admissible. 
We granted certiorari—U. 8.—. Petitioner, relying on this Court’ supervisory 
powers over the federal court system, claims that the admission of the evidence 
was barred by the Federal Constitution and Section 605. We do not reach the 
constitutional questions as this case can be determined under the statute. 

Section 605 states in pertinent part : * 

“|. . no person not being authorized by the sender shall intercept any com- 
munication and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person... .” 


I 


In Nardone v. United States, 302 U. S. 379, and 308 U. S. 338, this Court held 
that evidence obtained from wiretapping by federal agents was inadmissible in 
federal court. In Schwartz v. Texas, 344 U. S. 199, the same type of evidence was 
held admissible in a state court where it had been obtained by state agents. 
The case before us, containing elements from these three cases, forces a choice 
between the different results reached. 

The Nardone decisions laid down the underlying premises upon which is based 
all subsequent consideration of Section 605. The crux of those decisions is that 
the plain words of the statute created a prohibition against any persons violating 
the integrity of a system of telephonic communication and that evidence obtained 
in violation of this prohibition may not be used to secure a federal conviction. 
Nardone v. United States, 302 U. S. 379, 382. Moreover, as the second Nardone 
decision asserts, distinctions designed to defeat the plain meaning of the statute 
will not be countenanced. 308 U. S. 338, 340. We hold that the correct appli- 
cation of the above principle dictates that evidence obtained by means forbidden 
by Section 605, whether by state or federal agents, is inadmissible in federal court. 

In this case the statute was violated if not earlier at least upon the disclosure 


2R. 7: “Cross examination by Mr. Todaro [defense counsel] : 

* « Cmioee, you were in the vicinity of this Reno Bar quite frequently— 
“A. Yes, sir. 

“Q. Did the Police Department have a tap on the Reno Bar, if you know? 

“A. Yes, they have several taps on the Reno Bar. 

“Q. Did you obtain any information as part of this investigation from the wiretap 
conversation ? 

“A. Did I obtain any information in regard— 

. Yes, in reference to the Benantis. 

“A. Benanti? 

“Q. Yes. 

“A. Yes. 

+ * * * * a o 

“Q. You also obtained information as a result of this wiretap that this car was going 
to be driven to a certain location? 

“A. Yes. 

a * - . a * * 

“Q. But you had obtained some information through the wiretap which gave you a lead 
to this trap? 

“A. Part of the information.” 

2R. 52: “(The following took place in the absence of the jury :) 

“THE CourT: Mr. Todaro, the assistant district attorney is here with the order of the 
[state] court [authorizing the wiretap]. I just tell you, Mr. Todaro, I have looked at it 
and it does provide for the tap of these premises, so that your concession [that the tap was 
authorized under state law], generally made, was actually well based. 

“Also, for whatever factual interest it may have on this motion, Mr. Murphy overheard 
the conversation that night, if you want to get the full facts on that. 

“The reference on the wire was to ‘eleven pieces’ which they thought meant narcotics, 
and that was why they intercepted the car.” 

448 Stat. 1103, 47 U. S. C. § 605. 


“ 
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to the jury of the ewistence of the intercepted communication,’ for Section 605 
forbids the divulgence of “the ewistence, contents, substance, purport, effect, or 
meaning” of the intercepted message. The effect of that violation in contribut- 
ing to the conviction here is manifest. The jury were free to speculate that the 
existence of the communication, the source of the Government’s evidence, was 
further proof of petitioner’s criminal activities. The prosecutor continued to 
use evidence now linked to a disclosed wiretap although he had been made aware 
of its existence and of its obvious significance to his case.’ 

Respondents argue that the evidence obtained from the disclosed wiretap 
should have been admissible by referring to Schwartz v. Texas, supra, and by 
drawing a parallel to the Fourth Amendment. It is urged that as long as the 
wiretapping occurred without the participation or even knowledge of federal 
law enforcement officers, the evidence should be admitted in federal court; the 
Federal Government, being without fault, should not be handicapped. However, 
Schwartz v. Texas does not indicate approval of such a proposition. Both a state 
court and state law enforcement officers were there involved. The rationale of 
that case is that despite the plain prohibition of Section 605, due regard to fed- 
eral-state relations precluded the conclusion that Congress intended to thwart 
a state rule of evidence in the absence of a clear indication to that effect. In the 
instant case we are not dealing with a state rule of evidence. Although state 
agents committed the wiretap, we are presented with a federal conviction 
brought about in part by a violation of federal law,® in this case federal court.’ 

Furthermore, confronted as we are by this clear statute, and resting our de- 
cision on its provisions, it is neither necessary nor appropriate to discuss by 
analogy distinctions suggested to be applicable to the Fourth Amendment.” 
Section 605 contains an express, absolute prohibition against the divulgence of 
wiretapping. Nardone v. United States, 302 U. S. 379, 382. The case is but 
another example of the use of wiretapping that was so clearly condemned under 
other circumstances in the second Nardone decision : * 

“To forbid the direct use of [these] methods ... but to put no curb on 
their full indirect use would only invite the very methods deemed ‘incon- 
sistent with ethical standards and destructive of personal liberty.’ What 
was said in a different context in Silverthorne Lumber Co. v. United States, 
251 U. S. 385, 392, is pertinent here: ‘The essence of a provision forbid- 
ding the acquisition of evidence in a certain way is that not merely evi- 
dence so acquired shall not be used before the court, but that it shall not 
be used at all.’ ”’ 


5 Because both an interception and a divulgence are present in this case we need not 
decide whether both elements are necessary for a Violation of § 605. Also because here 
the disclosure was of the existence of the communication, it is not necessary for us to 
reach the issue whether § 605 is violated by an interception of the communication and a 
divulgence of its fruits without divulging the existence, contents, etc., of the 
communication. 

®The obvious prejudice to the petitioner from the disclosure of the wiretap is shown 
by efforts of the prosecution to mitigate it by showing that the wiretap had not been 
instigated on account of the charge for which petitioner was being tried. However, dis- 
closure of the ewistence of the communication was the prejudicial error that was not 
overcome. 

7 The heart of the Government’s case was (1) the testimony of the two policemen, who 
were present at the scene of the wiretap and at least one of whom arrested petitioner's 
brother and discovered the alcohol, and (2) the evidence of a government chemist as to 
his analysis of the seized alcohol. As the Court of Appeals below said: “But it is equally 
clear that but for the wiretap there would have been no basis for any prosecution what- 
ever, as the apprehension of Angelo [petitioner’s brother] and seizure of the ‘eleven 
pieces’ led to the discovery of appellant’s participation in the violations of federal law for 
ae he has been convicted; and the sequence of cause and effect is clear.”” 244 F. 2d, 
a 5 

8A complementary distinction was made in Rea vy. United States, 350 U. S. 214. There 
this Court reversed the denial of an injunction against a federal agent who had seized 
evidence in violation of the Federal Rules of Criminal Procedure and, being unable to 
introduce the evidence in federal court, was about to do so in a state prosecution. In 
answer to the argument that such an injunction would interfere with state judicial pro- 
cedure, the decision states: “The command of the federal Rules is in no way affected by 
anything that happens in a state court. They are designed as standards for federal agents. 
The fact that their violation may be condoned by state practice has no relevancy to our 
problem.” Id., at 217. 

® The first divulgence appearing on the record occurred in court, but we do not mean to 
imply that an out-of-court violation of the statute would not also lead to the invalidation 
of a subsequent conviction. 

It has remained an open question in this Court whether evidence obtained solely b 
state agents in an illegal search may be admissible in federal court despite the Fourt 
Amendment. See Lustig v. United States, 338 U. S. 74, 78-79. The instant decision is 
not concerned with the scope of the Fourth Amendment. 

11308 U. S., at 340. 
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The above principle has for its purpose enhancement of the proper adminis- 
tration of criminal justice. To impute to the statute anything less would 
give it “a self-defeating, if not disingenuous purpose.”” Nardone v. United 
States, 308 U.S. 338, 340-341. - 


As an alternative argument to support the judgment below, respondent urges 
that the interception and divulgence in this case were no violation of Section 
605 because the wiretap was placed by state agents acting in accordance with 
the law of New York. The Constitution and statutes of the State of New 
York™ provide that an ex parte order authorizing a wiretap may be issued 
by judges of a certain rank upon the oath or affirmation of certain officials 
that there is reasonable ground to believe evidence of a crime may be obtained 
and which identifies the telephone line and the persons who are to be affected 
thereby. It is undisputed that an order pursuant to that law was issued in 
this case and that it was executed according to state law. 

Respondent does not urge that, constitutionally speaking, Congress is with- 
out power to forbid such wiretapping even in the face of a conflicting state 
law. Cf. Weiss v. United States, 308 U. 8S. 321, 327. Rather the argument is 
that Congress has not exercised this power and that Section 605, being gen- 
eral in its terms, should not be deemed to operate to prevent a State from 
authorizing wiretapping in the exercise of its legitimate police functions. 
However, we read the Federal Communication Act, and Section 605 in par- 
ticular, to the contrary. 

The Federal Communications Act is a comprehensive scheme for the regu- 
lation of interstate communication.“ In order to safeguard those interests 
protected under Section 605, that portion of the statute pertinent to this case 
applies both to intrastate and to interstate communications. Weiss v. United 
States, supra. The natural result of respondent’s argument is that both inter- 
state and intrastate communication would be removed from the statute’s pro- 
tection because, as this Court noted in Weiss,” the intercepter cannot discern 
between the two and will listen to both. Congress did not intend to place the 
protections so plainly guaranteed in Section 605 in such a vulnerable position. 
Respondent points to portions of the Act which place some limited authority 
in the States over the field of interstate communication. The character of 
these matters, dealing with aspects of the regulation of utility service to the 
public, are technical in nature™® in contrast to the broader policy considera- 
tions motivating Section 605." Moreover, the very existence of these grants 
of authority to the States underscores the conclusion that had Congress in- 
tended to allow the States to make exceptions to Section 605, it would have 
said so. In light of the above considerations, and keeping in mind this com- 
prehensive scheme of interstate regulation and the public policy underlying 
Section 605 as part of that scheme, we find that Congress, setting out a pro- 


18 Goldstein v. United States, 316 U. 8. 114, is not to the contrary. The holding of 
that decision is that one not a party to an intercepted conversation may not bar the testi- 
mony of one who has been induced to testify i pees of the fact that his own conver- 
sations have been wiretapped. Id., at 122. e broad language in the decision that the 
policy of the Fourth Amendment sapties to § 605 is placed in the context of a discussion 
of the right of one not a party to the conversation to complain. Jd., at 120, 121. This 
right was rejected on the ground that since the statute allows the “sender” of a message 
to consent to its divulgence, it meant to protect only him. 

18N. Y. Const., Art. I, § 12; N. Y. Code of Criminal Procedure, § 813—a (1942). 

4% The Federal Communications Act was the response to a Presidential message calling 
to the attention of Congress the disjointed exercise of federal authority over the forms of 
communication. The primary purpose of the Act was to create a commission “to regulate 
all forms of communication and to consider needed additional legislation.” H. R. Rep. 
No. 1850, 73d Cong., 2d Sess. 3. Note also the remarks of Senator Dill, chairman of the 
Committee on Interstate Commerce, who introduced the bill in the Senate, that the Act 
would correct the theretofore cursory federal regulation of telephone and telegraph 
companies. 78 Cong. Rec. 8822. 

15 308 U. S., at 328. 

1647 U. S. C. § 220 (h) allows the Federal Communications Commission to place carriers 
under state authority in regard to accounting systems and methods of depreciation ac- 
counting. See H. R. Rep. No. 1850, 78d Cong., 2d Sess. 7. 47 U. S. C. § 221 (b), as 
originally enacted, enabled state commissions ‘‘to regulate exchange services in metropoli- 
tan areas overlapping State lines.” §S. Rep. No. 781, 73d Cong., 2d Sess. 5; H. R. Rep. 
No. 1850, 73d Cong., 2d Sess. 7. State authority over intrastate communication is 
reserved by 47 U. 8. C. § 152 (b), which removes the jurisdiction of the Federal Communi- 
cations Commission from “charges, classifications, practices, services, facilities, or regula- 
tions for or in connection with intrastate communication service by wire or radio of any 
carrier.” See 8. Rep. No. 781, 73d Cong. 2d Sess. 3. 


7 Cf. Nardone v. United States, 3 U. S. 379; Nardone v. United States, 308 U. S. 
338 ; Weiss vy. United States, 308 U. S. 321. sisi r 
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hibition in plain terms, did not mean to allow state legislation which would 
contradict that section and that policy.“ Cf. Pennsylvania v. Nelson, 350 U. 8. 
497; Hill v. Florida, 325 U. 8S. 588; Hines v. Davidowitz, 312 U. S. 52.” 
The judgment is reversed and the cause is remanded to the District Court 
for further proceedings not inconsistent with this opinion. 
Reversed. 





SUPREME COURT OF THE UNITED STATES 
No. 30.—December 9, 1957 
RATHBUN Vv. UNITED STATES 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT 


Mr. Cuter Justice WARREN delivered the opinion of the Court. 


This case concerns the issue of whether the contents of a communication over- 
heard on a regularly used telephone extension with the consent of one party to 
the conversation are admissible in federal court. Petitioner was convicted of 
violations of 18 U.S. C. § 875 (b) and (c) for transmitting an interstate com- 
munication which threatened the life of one Sparks in order to obtain from him 
a stock certificate which Sparks held as collateral for a loan. On March 16, 
1955, petitioner, who was in New York, spoke by telephone with Sparks, who was 
in Pueblo, Colorado. Anticipating another call from petitioner, Sparks requested 
that members of the Pueblo police force overhear the conversation. When peti- 
tioner phoned Sparks in the early morning of March 17, two police officers at 
Sparks’ direction listened to the conversation on a telephone extension in another 
room of the Sparks home. This extension had not been installed there just for 
this purpose but was a regular connection, previously placed and normally used. 
At the trial the police officers testified over timely objection that during this 
conversation petitioner had threatened Sparks’ life because he would not surren- . 
der the certificate. Petitioner was convicted and the Court of Appeals affirmed. 
236 F. 2d 514. We granted certiorari. 352 U. S. 965. 

Benanti v. United States, ante, p. 96, determined that information obtained and 
divulged by state agents in violation of Section 605 of the Federal Communica- 
tions Act * is inadmissible in federal court. The pertinent portion of Section 605 
states : 

“ . . no person not being authorized by the sender shall intercept any com- 
munication and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person... .” 

Since there was a divulgence of the contents of a communication, the only 
issue on the facts before us is whether there has been an unauthorized intercep- 
tion within the meaning of Section 605.* The federal courts have split in their 
determination of this question. Some courts have held that the statute proscribes 
the use of an extension telephone to allow someone to overhear a conversation 
without the consent of both parties.‘ Others have concluded that the statute is 





In passing, it should be pointed out that several Attorneys General of the United 
States have urged Congress to grant exceptions to § 605 to federal agents under limited 
circumstances. See, e. g., Hearings before Subcommittee No. 5 of the House Committee on 
the Judiciary on H. R. 762, 867, 4513, 4728, 5096, 84th Cong., Ist Sess. 28; Rogers, The 
Care for Wire Tapping, 63 Yale L. J. 792 (1954). But Congress has declined to do so. 
In view of this, it would seem unreasonable to believe that Congress is willing to allow 
this same sort of exception to state agents with no further legislation on its part. 

% Schwartz v. United States, supra, is not to the contrary. While it refused to over- 
turn a state rule of evidence, the Court was satisfied that the action of the state officials 
nonetheless violated § 605. 344 U.S., at 202. 

1The grant of certiorari was limited to the following question, as phrased by petitioner : 
“Is the listening in of third parties on an extension telephone in an adjoining room, 
without consent of the sender, an interception of a telephone message, and the divulg- 
ence of the contents of such conversation prohibited by statute, to wit Sec. 605, Title 
47, U. S. C. A.” Implicit in this phrasing of the question is the fact that one party 
to the conversation did consent. 

248 Stat. 1103, 47 U.S. C. § 605. 

%We do not decide the question of whether § 605 is viclated where a message is inter- 
cepted but not ge me since the police officers did divulge the contents of the overheard 
conversation when they testified in court. Cf. Benanti v. United States, ante, p. 96. 

* United States v. Polakoff, 112 F. 2d 888; James v. United States, 89 U. S. App. D. C. 
201, 191 F. 2d 472; United States v. Hill, 149 F. Supp. 83; see Reitmeister v. Reitmeister, 


162 F. 2d 691. 
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inapplicable where one party has consented.’ We hold that Section 605 was not 
violated in the case before us because there has been no “interception” as Congress 
intended that the word be used. Every statute must be interpreted in the light of 
reason and common understanding to reach the results intended by the legislature. 
Cf. Holy Trinity Church v. United States, 143 U. S. 457; American Security ¢ 
Trust Co. v. Commissioners, 224 U. 8S. 491. That principle would be violated if 
we attributed to Congress acceptance of the results that would occur here from 
the position argued by petitioner. 

The telephone extension is a widely used instrument of home and office,’ yet 
with nothing to evidence congressional intent, petitioner argues that Congress 
meant to place a severe restriction on its ordinary use by subscribers, denying 
them the right to allow a family member, an employee, a trusted friend, or even 
the police to listen to a conversation to which a subscriber is a party. Section 
605 points to the opposite conclusion. Immediately following the portion quoted 
above, the statute continues : 

“. . . no person not being entitled thereto shall receive or assist in receiving 
any interstate or foreign communication by wire or radio and use the same 
or any information therein contained for his own benefit or for the benefit 
of another not entitled thereto. .. .” 
The clear inference is that one entitled to receive the communication may use 
it for his own benefit or have another use it for him. The communication itself 
is not privileged, and one party may not force the other to secrecy merely by 
using a telephone. It has been conceded by those who believe the conduct here 
violates Section 605 that either party may record the conversation and publish 
it.” The conduct of the party would differ in no way if instead of repeating the 
message he held out his handset so that another could hear out of it. We see 
no distinction between that sort of action and permitting an outsider to use 
an extension telephone for the same purpose. 

The error in accepting petitioner’s argument is brought into sharper focus 
by the fact that Section 605 is penal in nature, the first violation being punish- 
able by a fine of not more than $10,000 or by imprisonment for a term not exceed- 
ing one year, or both. For example, it follows from petitioner’s argument that 
every secretary who listens to a business conversation at her employer’s direc- 
tion in order to record it would be marked as a potential federal criminal. It 
is unreasonable to believe that Congress meant to extend criminal liability to 
conduct which is wholly innocent and ordinary. 

Common experience tells us that a call to a particular telephone number may 
cause the bell to ring in more than one ordinarily used instrument. Each party 
to a telephone conversation takes the risk that the other party may have an ex- 
tension telephone and may allow another to overhear the conversation. When 
such takes place there has been no violation of any privacy of which the parties 
may complain. Consequently, one element of Section 605, interception, has not 
occurred. 

Affirmed. 


5 United States v. White, 228 F. 2d 832; Flanders v. United States, 222 F. 2d 163; 
United States vy. Sullivan, 116 F. Supp. 480, affirmed, 95 U. S. App. D. C. 78, 219 F. 2d 
760; United States v. Lewis, 87 F. Supp. 970, reversed on other grounds, Billeci v. United 
States, 87 U. S. App. D. C. 274, 184 F. 2d 394; cf. Rayson v. United States, 238 F. 2d 
160; United States v. Bookie, 229 F. 2d 130; United States v. Pierce, 124 F. Supp. 264, 
affirmed, 224 F. 2d 281. 

®For example, in 1934 the Bell Telephone System, including affiliates had 1,315,000 
extension telephones out of a total of 13,378,000. In 1956 the System had 8,465,000 exten- 
sion telephones out of a total of 50,990,000. Exhibit 1364 of the Federal Communications 
Commission Special Telephone Investigation ; Federal Communications Commission, ‘“Sta- 
tistics of the Communications Industry in the United States for the year ended December 
31. 1956.” 

7 See United States v. Polakoff, 112 F. 2d 888, 889: 

“We need not say that a man may never make a record of what he hears on the telephone 
by having someone else listen at an extension, or, as in the case at bar, even by allowing 
him to interpose a recording machine. The receiver may certainly himself broadcast the 
message as he pleases, and the sender will often give consent, express or implied, to the 
interposition of a listener.”” (Emphasis added.) 

Note also that the regulations of the Federal Communications Commission which control 
the recording of telephone conversations a that either party may record a con- 
versation and declare that tariff regulations of telephone companies which bar the use 
of recording devices are unjust and unreasonable and so in violation of § 201 of the Federal 
Communications Act. In the Matter of Use of Recording Devices in Connection with 
Telephone Service, 11 F. C. C. 1033. 1053. 

848 Stat. 1100, 47 U. S. C. $501. Additional violations are punishable by the same 
fine and not more than two years’ imprisonment, or both. 
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Mr. JUSTICE FRANKFURTER, who Mk. JusTICE Dovuetas joins, dissenting. 


Although this Court had, in Olmstead v. United States, 277 U. S. 438, decided 
that neither the Fourth Amendment nor the general judicial principles govern- 
ing criminal trials in United States courts barred evidence obtained through in- 
terception of telephone communications by law-enforcing officers without the 
consent of the sender, the Congress a few years later provided that— 

“no person not being authorized by the sender shall intercept any communi- 

cation and divulge or publish the existence, contents, substance, purport, 

effect, or meaning of such intercepted communication to any person... .” 

. =} oo Communications Act of June 19, 1934, 48 Stat. 1064, 1104, 47 
. 8. C. D. 

If the judicial attitude that lies behind the phrase “strict construction of a 
statute,” i. e., in favor of an accused, can have an emphatic illustration, it is 
found in the two Nardone cases, in which the quoted provision of § 605 was first 
given effect by this Court. We there held that the implications of that section 
bar even the most relevant and persuasive evidence obtained, without a sender’s 
authorization, through interception by law officers, and likewise bar independ- 
ently secured evidence obtained as a result of leads afforded by such interception. 
Nardone v. United States, 302 U. 8. 379; 308 U. S. 338. The whole point of the 
vigorous dissent in the first Nardone case was directed against literal applica- 
tion of the phrase “no person” thereby “enabling the most depraved criminals 
to further their criminal plans over the telephone, in the secure knowledge that 
even if these plans involve kidnapping and murder, their telephone conversations 
can never be intercepted by officers of the law and revealed in court.” Mr, 
Justice Sutherland, dissenting in Nardone v. United States, 302 U. S., at 385. 
The Court’s opinion gave a short and decisive answer: “We nevertheless face 
the fact that the plain words of § 605 forbid anyone, unless authorized by the 
sender, to intercept a telephone message, and direct in equally clear language 
that ‘no person’ shall divulge or publish the message or its substance to ‘any 
person.’” 302 U. S., at 382. 

In this case, petitioner’s conviction was based on the testimony of a police 
officer who listened in on a telephone communication made by petitioner, and 
such listening-in was not “authorized by the sender,” to wit, the petitioner. 
It is suggested that the interception, for such it was, in the clear meaning of the 
term for carrying out its function—an intrusion by way of listening to the legally 
insulated transmission of thought between a speaker and a hearer—does not 
fall within the prohibition of § 605, because it was carried out by means of 
“a regularly used telephone extension with the consent of one party.” But, 
surely, the availability of a “regularly used telephone extension” does not make 
§ 605 inoperative. The fact that the Court relies on “the consent of one party” 
evidently implies that it would not be without the purview of § 605 for a police 
officer to conceal himself in a room of a house or a suite of offices having 
several “regularly used telephone extensions” and surreptitiously to utilize such 
an extension to overhear telephone conversations. 

It is said that the overhearing in this case was “with the consent of one party.” 
But the statute is not satisfied with “the consent of one party.” The statute 
says “no person not being authorized by the sender.” Since this Court, in 
Nardone, read “no person” to mean no person, it is even more incumbent to 
construe “sender” to mean sender, as was the petitioner here, and not to read 
“sender” to mean one of the parties to the communication, whether sender or 
receiver. It is further suggested that Congress must have been aware of the 
wide use of telephone extensions and the practice of listening-in on extensions. 
In the first Nardone case this Court rejected the argument that Congress had 
knowledge of the employment of federal agents “to tap wires in aid of detection 
and conviction of criminals.” 302 U.S., at 381. But the Court refused to qualify 
the rigorous policy of Congress as expressed by its enactment. And today, in 
Bendnti v. United States, the Court rejects, and if I may say so rightly, the 
plausible contention that the well-known legislative authorization of wire-tapping 
by some of the States ought to be deemed to have qualified the strict purpose 
of Congress. 

It is suggested, however, that it is one of the accepted modes of carrying on 
business in our time to have secretaries listen in on conversations by their 
principals. A secretary may fairly be called the employer's alter ego. And so, 
a secretary is fairly to be deemed as much of an automatic instrument in the 
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context of our problem as a tape recorder. Surely a police officer called in to 
facilitate the detection of crime is not such an alter ego. His participation in 
telephone communications when not authorized by the sender occupies precisely 
the same position that it occupied on the Olmstead case when this Court sane- 
tioned the practice, and in the Nardone cases where this Court rigorously en- 
forced the prohibition by Congress of what theretofore was a lawful practice. 

Sharing the views expressed by Judge Learned Hand in United States v. 
Polakoff, 112 F. 2d 888, and Reitmeister v. Reitmeister, 162 F. 2d 691, I would 
reverse the judgment. 


SECTION D: TEXT OF OPINIONS IN SELECTED GROUP OF 
RELATED SUPREME COURT CASES 


SUPREME COURT OF THE UNITED STATES 
Boyp v. UNITED STATES 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE SOUTHERN DISTRICT 
OF NEW YORK 


{February 1, 1886] 


Mr. JUSTICE BRADLEY delivered the opinion of the court. 


This was an information filed by the District Attorney of the United States 
in the District Court for the Southern District of New York, in July, 1884, in 
a cause of seizure and forfeiture of property, against thirty-five cases of plate 
glass, seized by the collector as forfeited to the United States, under § 12 of the 
“Act to amend the customs revenue laws, and to repeal moieties,” passed June 
22, 1874, 18 Stat. 186. 

It is declared by that section that any owner, importer, consignee, &c., who 
shall, with intent to defraud the revenue, make, or attempt to make, any entry 
of imported merchandise, by means of any fraudulent or false invoice, affidavit, 
letter or paper, or by means of any false statement, written or verbal, or who 
shall be guilty of any wilful act or omission by means whereof the United 
States shall be deprived of the lawful duties, or any portion thereof, accruing 
upon the merchandise, or any portion thereof, embraced or referred to in such 
invoice, affidavit, letter, paper, or statement, or affected by such act or omission, 
shall for each offence be fined in any sum not exceeding $5000 nor less than 
$50, or be imprisoned for any time not exceeding two years, or both; and, in 
addition to such fine, such merchandise shall be forfeited. 

The charge was that the goods in question were imported into the United 
States to the port of New York, subject to the payment of duties; and that 
the owners or agents of said merchandise, or other person unknown, com- 
mitted the alleged fraud, which was described in the words of the statute. The 
plaintiffs in error entered a claim for the goods, and pleaded that they did not 
become forfeited in manner and form as alleged. On the trial of the cause it 
became important to show the quantity and value of the giass contained in 
twenty-nine cases previously imported. To do this the district attorney offered 
in evidence an order made by the District Judge under § 5 of the same act of June 
22, 1874, directing notice under seal of the court to be given to the claimants, re- 
quiring them to produce the invoice of the twenty-nine cases. The claimants, 
in obedience to the notice, but objecting to its validity and to the constitutionality 
of the law, produced the invoice; and when it was offered in evidence by the 
district attorney they objected to its reception on the ground that, in a suit for 
forfeiture, no evidence can be compelled from the claimants themselves, and 
also that the statute, so far as it compels production of evidence to be used 
against the claimants is unconstitutional and void. 

‘The evidence being received, and the trial closed, the jury found a verdict 
for the United States, condemning the thirty-five cases of glass which were 
seized, and judgment of forfeiture was given. This judgment was affirmed by 
the Circuit Court, and the decision of that court is now here for review. 

As the question raised upon the order for the production by the claimants of 
the invoice of the twenty-nine cases of glass, and the proceedings had thereon, 
is not only an important one in the determination of the present case, but is a 
very grave question of constitutional law, involving the personal security, 
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and privileges and immunities of the citizen, we will set forth the order at large. 
After the title of the court and term, it reads as follows, to wit: 


“The United States of America 
against 
E. A. B., 1-35, Thirty-five Cases of Plate Glass. 


“Whereas the attorney of the United States for the Southern Districi of 
New York has filed in this court a written motion in the above-entitled action, 
showing that said action is a suit or proceeding other than criminal, arising 
under the customs revenue laws of the United States, and not for penalties, 
now pending undetermined in this court, and that in his belief a certain invoice 
or paper belonging to and under the control of the claimants herein will tend 
to prove certain allegations set forth in said written motion, hereto annexed, 
made by him on behalf of the United States in said action, to wit, the invoice 
from the Union Plate Glass Company or its agents, covering the twenty-nine 
eases of piate glass marked G. H. B., imported from Liverpool, England, into 
the port of New York in the vessel Baltic, and entered by E. A. Boyd & Sons 
at the office of the collector of customs of the port and collection district aforesaid 
on April 7th, 1884, on entry No. 47,108: 

“Now, therefore, by virtue of the power in the said court vested by section 5 
of the act of June 22, 1874, entitled ‘An act to amend the customs-revenue laws 
and to repeal moieties,’ it is ordered that a notice under the seal of this court, 
and signed by the clerk thereof, be issued to the claimants, requiring them to 
produce the invoice or paper aforesaid before this court in the court-rooms 
thereof in the United States post-office and court-house building in the city of 
New York on October 16th, 1884, at eleven o’clock a. m., and thereafter at such 
other times as the court shall appoint, and that said United States attorney 
and his assistants and such persons as he shall designate shall be allowed before 
the court, and under its direction and in the presence of the attorneys for the 
claimants, if they shall attend, to make examination of said invoice or paper 
and to take copies thereof; but the claimants or their agents or attorneys shall 
have, subject to the order of the court, the custody of such invoice or paper, 
except pending such examination.” 


The 5th section of the act of June 22, 1874, under which this order was made, 
is in the following words, to wit: 

“In ail suits and proceedings other than criminal arising under any of the 
revenue laws of the United States, the attorney representing the government, 
whenever in his belief any business book, invoice, or paper belonging to, or un- 
der the control of, the defendant or claimant, will tend to prove any allegation 
made by the United States, may make a written motion, particularly describing 
such book, invoice, or paper, and setting forth the allegation which he expects 
to prove; and thereupon the court in which suit or proceeding is pending may, 
at its discretion, issue a notice to the defendant or claimant to produce such 
book, invoice, or paper in court, at a day and hour to be specified in said no- 
tice, which, together with a copy of said motion, shall be served formally on 
the defendant or claimant by the United States marshal by delivering to him 
a certified copy thereof, or otherwise serving the same as original notices of 
suit in the same court are served; and if the defendant or claimant shall fail 
or refuse to produce such book, invoice, or paper in obedience to such notice, 
the allegations stated in the said motion shall be taken as confessed, unless his 
failure or refusal to produce the same shall be explained to the satisfaction 
of the court. And if produced the said attorney shall be permitted, under the 
direction of the court, to make examination (at which examination the de- 
fendant, or claimant, or his agent, may be present) of such entries in said book, 
invoice, or paper as relate to or tend to prove the allegation aforesaid, and may 
offer the same in evidence on behalf of the United States. But the owner of 
said books and papers, his agent or attorney, shall have, subject to the order 
of the court, the custody of them, except pending their examination in court as 
aforesaid.” 18 Stat. 187. 

This section was passed in lieu of the 2d session of the act of March 2, 1867, 
entitled “An act to regulate the Disposition of the Proceeds of Fines, Penalties, 
and Forfeitures incurred under the Laws relating to the Customs and for other 
Purposes,” 14 Stat. 547, which section of said last-mentioned statute authorized 
the district judge, on complaint and affidavit that any fraud on the revenue had 
been committed by any person interested or engaged in the importation of mer- 
chandise, to issue his warrant to the marshal to enter any premises where any 
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invoices, books, or papers were deposited relating to such merchandise, and 
tuke possession of such books and papers and produce them before said judge, 
to be subject to his order, and allowed to be examined by the collector, and to 
be retained as long as the judge should deem necessary. This law being in 
furce at the time of the revision, was incorporated into §§ 3091, 3092, 3093 of 
the Revised Statutes. 

The section last recited was passed in lieu of the 7th section of the act of 
March 3, 1863, entitled “An act to prevent aud punish Frauds upon the Revenue, 
to provide for the more certain and speedy Collection of Claims in Favor of the 
United States, and for other Purposes.” 12 Stat. 737. The 7th section of this 
act was in substance the same as the 2d section of the act of 1867, except that 
the warrant was to be directed to the collector instead of the marshal. It was 
the first legislation of the kind that ever appeared on the statute books of the 
United States, and, as seen from its date, was adopted at a period of great na- 
tional excitement, when the powers of the government were subjected to a 
severe strain to protect the national existence. 

The clauses of the Constitution, to which it is contended that these laws are 
repugnant, are the Fourth and Fifth Amendments. The Fourth declares, “The 
right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched, and the persons or things 
to be seized.” The Fifth Article, amongst other things, declares that no person 
“shall be compelled in any criminal case to be a witness against himself.” 

But, in regard to the Fourth Amendment, it is contended that, whatever might 
have been alleged against the constitutionality of the acts of 1863 and 1867, that 
of 1874, under which the order in the present case was made, is free from con- 
stitutional objection, because it does not authorize the search and seizure of 
books and papers, but only requires the defendant or claimant to produce them. 
That is so; but it declares that if he does not produce them, the allegations which 
it is affirmed they will prove shall be taken as confessed. This is tantamount to 
compeliing their proauction; for the prosecuting attorney will always be sure 
to state the evidence expected to be derived from them as strongly as the case 
will admit of. It is true that certain aggravating incidents of actual search and 
seizure, such as forcible entry into a man’s house and searching amongst his 
papers, are wanting, and to this extent the proceeding under the act of 1874 isa 
mitigation of that which was authorized by the former acts; but it accomplishes 
the substantial object of those acts in forcing from a party evidence against him- 
self. It is our opinion, therefore, that a compulsory production of a man’s private 
papers to establish a criminal charge against him, or to forfeit his property, is 
within the scope of the Fourth Amendment to the Constitution, in all cases in 
which a search and seizure would be; because it is a material ingredient, and 
effects the sole object and purpose of search and seizure. 

The principal question, however, remains to be considered. Is a search and 
seizure, or, what is equivalent thereto, a compulsory production of a man’s 
private papers, to be used in evidence against him in a proceeding to forfeit his 
property for alleged fraud against the revenue laws—is such a proceeding for 
such a purpose an “unreasonable search and seizure” within the meaning of the 
Fourth Amendment of the Constitution? or, is it a legitimate proceeding? It 
is contended by the counsel for the government, that it is a legitimate proceed- 
ing, sanctioned by long usage, and the authority of judicial decision. No doubt 
long usage, acquiesced in by the courts, goes a long way to prove that there is 
some plausible ground or reason for it in the law, or in the historical facts which 
have imposed a particular construction of the law favorable to such usage. It 
is a maxim that, consuetudo est optimus interpres legum; and another maxim 
that, contemporanea expositio est optima et fortissima in lege. But we do not 
find any long usage, or any contemporary construction of the Constitution, which 
would justify any of the acts of Congress now under consideration. As before 
stated, the act of 1863 was the first act in this country, and, we might say, either 
in this country or in England, so far as we have been able to ascertain, which 
authorized the search and seizure of a man’s private papers, or the compulsory 
production of them, for the purpose of using them in evidence against him in 
a criminal case, or in a proceeding to enforce the forfeiture of his property. Even 
the act under which the obnoxious writs of assistance were issued * did not go as 
far as this, but only authorized the examination of ships and vessels, and persons 
found therein, for the purpose of finding goods prohibited to be imported or ex- 


* Note by the Court.—13 & 14 Car. 2, ¢. 11, § 5. 























94 WIRETAPPING 


ported, on which the duties were not paid, and to enter into and search any 
suspected vaults, cellars, or warehouses for such goods. The search for and 
seizure of stolen or forfeited goods, or goods liable to duties and concealed to 
avoid the payment thereof, are totally different things from a search for and 
seizure of a man’s private books and papers for the purpose of obtaining infor- 
mation therein contained, or of using them as evidence against him. The two 
things differ toto coelo. In the one case, the government is entitled to the pos- 
session of the property; in the other it is not. The seizure of stolen goods is 
authorized by the common law; and the seizure of goods forfeited for a breach 
of the revenue laws, or concealed to avoid the duties payable on them, has 
been authorized by English statutes for at least two centuries past; 7 and the 
like seizures have been authorized by our own revenue acts from the com- 
mencement of the government. The first statute passed by Congress to regulate 
the collection of duties, the act of July 31, 1789, 1 Stat. 29, 43, contains pro- 
visions to this effect. As this act was passed by the same Congress which pro- 
posed for adoption the original amendments to the Constitution, it is clear that 
the members of that body did not regard searches and seizures of this kind as 
“unreasonable,” and they are not embraced within the prohibition of the amend- 
ment. So, also, the supervision authorized to be exercised by officers of the 
revenue over the manufacture or custody of excisable articles, and the entries 
thereof in books required by law to be kept for their inspection, are necessarily 
excepted out of the category of unreasonable searches and seizures. So, also, 
the laws which provide for the search and seizure of articles and things which 
it is unlawful for a person to have in his possession for the purpose of issue or 
disposition, such as counterfeit coin, lottery tickets, implements of gambling, 
&c., are not within this category. Commonwealth v. Dana, 2 Met. (Mass.) 329. 
Many other things of this character might be enumerated. The entry upon prem- 
ises, made by a sheriff or other officer of the law, for the purpose of seizing goods 
and chattels by virtue of a judicial writ, such as an attachment, a sequestration, 
or an execution, is not within the prohibition of the Fourth or Fifth Amendment, 
or any other clause of the Constitution; nor is the examination of a defendant 
under oath after an ineffectual execution, for the purpose of discovering secreted 
property or credits, to be applied to the payment of a judgment against him, 
obnoxious to those amendments. 

But, when examined with care, it is manifest that there is a total unlikeness 
of these official acts and proceedings to that which is now under consideration. 
In the case of stolen goods, the owner from whom they were stolen is entitled to 
their possession ; and in the case of excisable or dutiable articles, the government 
has an interest in them for the payment of the duties thereon, and until such 
duties are paid has a right to keep them under observation, or to pursue and drag 
them from concealment; and in the case of goods seized on attachment or execu- 
tion, the creditor is entitled to their seizure in satisfaction of his debt; and the 
examination of a defendant under oath to obtain a discovery of concealed prop- 
erty or credits is a proceeding merely civil to effect the ends of justice, and is no 
more than what the court of chancery would direct on a bill for discovery. 
Whereas, by the proceeding now under consideration, the court attempts to extort 
from the party his private books and papers to make him liable for a penalty 
or to forfeit his property. 

In order to ascertain the nature of the proceedings intended by the Fourth 
Amendment to the Constitution under the terms “unreasonable searches and 
seizures,” it is only necessary to recall the contemporary or then recent history 
of the controversies on the subject, both in this country and in England. The 
practice had obtained in the colonies of issuing writs of assistance to the revenue 
officers, empowering them, in their discretion, to search suspected places for 
smuggled goods, which James Otis pronounced “the worst instrument of arbitrary 
power, the most destructive of English liberty, and the fundamental principles 
of law, that ever was found in an English law book;” since they placed “the 
liberty of every man in the hands of every petty officer.” * This was in Febru- 


+ Note by the Court.—12 Car. 2, c. 19; 138 & 14 Car. 2,¢c.11;6&7 W. & M.,¢.1; 6 Geo. 1, 
e. 21: 26 Geo. 3, c. 59; 29 Geo. 3, c. 68, § 153; &c.; and see the article “Excise, &c.,’’ in 
Burn's Justice and Williams’s Justice, passim, and Evans’s Statutes, vol. 2, p. 221, sub- 
pages 176, 190, 225, 361, 431, 447. 

*Note by the Court.—Cooley’s Constitutional Limitations, 301-303, (5th ed. 368, 369). 
A very full and interesting account of this discussion will be found in the works of John 
Adams, vol. 2, Appendix A, pp. 523-525 ; vol. 10, Pp: 183, 233, 244, 256, &c. and in Quincy’s 
Reports, pp. 469-482: and see Parton’s Case, do. 51-57, which was argued in November of 
the same year (1761). An elaborate history of the writs of assistance is given in the 
Appendix to Quincy’s Reports, above referred to, written by Horace Gray, Jr., Esq., now 
a member of this court. 
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ary, 1761, in Boston, and the famous debate in which it occurred was perhaps the 
most prominent event which inaugurated the resistance of the colonies to the 
oppressions of the mother country. “Then and there,” said John Adams, “then 
and there was the first scene of the first act of opposition to the arbitrary claims 
of Great Britain. Then and there the child Independence was born.” 

These things, and the events which took place in England immediately follow- 
ing the argument about writs of assistance in Boston, were fresh in the memories 
of those who achieved our independence and established our form of government. 
In the period from 1762, when the North Briton was started by John Wilkes, to 
April, 1766, when the House of Commons passed resolutions condemnatory of 
general warrants, whether for the seizure of persons or papers, occurred the 
bitter controversy between the English government and Wilkes, in which the latter 
appeared as the champion of popular rights, and was, indeed, the pioneer in the 
contest which resulted in the abolition of some grievous abuses which had gradual- 
ly crept into the administration of public affairs. Prominent and principal among 
these was the practice of issuing general warrants by the Secretary of State, for 
searching private houses for the discovery and seizure of books and papers that 
might be used to convict their owner of the charge of libel. Certain numbers of 
the North Briton, particularly No. 45, had been very bold in denunciation of the 
government, and were esteemed heinously libellous. By authority of the secre- 
tary’s warrant Wilkes’s house was searched, and his papers were indiscriminately 
seized. For this outrage he sued the perpetrators and obtained a verdict of £1000 
against Wood, one of the party who made the search, and £4000 against Lord 
Halifax, the Secretary of State who issued the warrant. The case, however, 
which will always be celebrated as being the occasion of Lord Camden’s memora- 
ble discussion of the subject, was that of Hntick v. Carrington and Three Other 
King’s Messengers, reported at length in 19 Howell’s State Trials, 1029. The 
action was trespass for entering the plaintiff’s dwelling-house in November, 1762, 
and breaking open his desks, boxes, &c., and searching and examining his papers. 
The jury rendered a special verdict, and the case was twice solemnly argued at 
the bar. Lord Camden pronounced the judgment of the court in Michaelmas 
Term, 1765, and the law as expounded by him has been regarded as settled from 
that time to this, and his great judgment on that occasion is considered as one 
of the landmarks of English liberty. It was welcomed and applauded by the 
lovers of liberty in the colonies as well as in the mother country. It is regarded 
as one of the permanent monuments of the British Constitution, and is quoted 
as such by the English authorities on that subject down to the present time.* 

As every American statesmen, during our revolutionary and formative period 
as a nation, was undoubtedly familiar with this monument of English freedom, 
and considered it as the true and ultimate expression of constitutional law, 
it may be confidently asserted that its propositions were in the minds of those 
who framed the Fourth Amendment to the Constitution, and were considered 
as sufficiently explanatory of what was meant by unreasonable searches and 
seizures. We think, therefore, it is pertinent to the present subject of discus- 
sion to quote somewhat largely from this celebrated judgment. 

After describing the power claimed by the Secretary of State for issuing gen- 
eral search warrants, and the manner in which they were executed, Lord Camden 
says: “Such is the power, and, therefore, one would naturally expect that the 
law to warrant it should be clear in proportion as the power is exorbitant. If 
it is law, it will be found in our books; if it is not to be found there, it is not law. 

“The great end for which men entered into society was to secure their prop- 
erty. That right is preserved sacred and incommunicable in all instances where 
it has not been taken away or abridged by some public law for the good of the 
whole. The cases where this right of property is set aside by positive law 
are various. Distresses, executions, forfeitures, taxes &c., are all of this descrip- 
tion, wherein every man by common consent gives up that right for the sake 
of justice and the general good. By the laws of England, every invasion of 
private property, be it ever so minute, is a trespass. No man can set his foot 
upon my ground without my license, but he is liable to an action though the 
damage be nothing; which is proved by every declaration in trespass where 
the defendant is called upon to answer for bruising the grass and even treading 
upon the soil. If he admits the fact, he is bound to show, by way of justifica- 
tion, that some positive law has justified or excused him. The justification is 
submitted to the judges, who are to look into the books, and see if such a 


* Note by the Court.—See May’s Constitutional History of England vol. 3. (American 
ed., vol. 2) chap. 11; Broom’s Constitutional Law, 558 ; Cox’s Institutions of the English 
Government, 437. 
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justification can be maintained by the text of the statute law, or by the prin- 
ciples of the common law. If no such excuse can be found or produced, the 
silence of the books is an authority, against the defendant, and the plaintiff 
must have judgment. According to this reasoning, it is now incumbent upon 
the defendants to show the law by which this seizure is warranted. If that 
cannot be done, it is a trespass. 

“Papers are the owner’s goods and chattels; they are his dearest property; 
and are so far from enduring a seizure, that they will hardly bear an inspec- 
tion ; and though the eye cannot by the laws of England be guilty of a trespass, 
yet where private papers are removed and carried away the secret nature of 
those goods will be aggravation of the trespass, and demand more consider- 
able damages in that respect. Where is the written law that gives any magis- 
trate such a power? I can safely answer, there is none; and, therefore, it is 
too much for us, without such authority, to pronounce a practice legal which 
would be subversive of all the comforts of society. 

“But though it cannot be maintained by any direct law, yet it bears a resem- 
blance, as was urged, to the known case of search and seizure for stolen goods. 
I answer that the difference is apparent. In the one, I am permitted to seize my 
own goods, which are placed in the hands of a public officer, till the felon’s con- 
viction shall entitle me to restitution. In the other, the party’s own property is 
seized before and without conviction, and he has no power to reclaim his goods, 
even after his innocence is declared by acquittal. 

“The case of searching for stolen goods crept into the law by imperceptible 
practice. No less a person than my Lord Coke denied its legality, 4 Inst. 176; 
and, therefore, if the two cases resembled each other more than they do, we have 
no right, without an act of Parliament, to adopt a new practice in the criminal 
law, which was never yet allowed from all antiquity. Observe, too, the caution 
with which the law proceeds in this singular case. There must be a full charge 
upon oath of a theft committed. The owner must swear that the goods are 
lodged in such a place. He must attend at the execution of the warrant, to 
show them to the officer, who must see that they answer the description. .. . 

“If it should be said that the same law which has with so much circumspec- 
tion guarded the case of stolen goods from mischief, would likewise in this case 
protect the subject by adding proper checks; would require proofs beforehand; 
would call up the servant to stand by and overlook; would require him to take an 
exact inventory, and deliver a copy: my answer is, that all these precautions 
would have been long since established by law, if the power itself had been legal; 
oa that the want of them is an undeniable argument against the legality of the 

ng.” 

Then, after showing that these general warrants for search and seizure of 
papers originated with the Star Chamber, and never had any advocates in West- 
minster Hall except Chief Justice Scroggs and his associates, Lord Camden 
proceeds to add: 

“Lastly, it is urged as an argument of utility, that such a search is a means of 
detecting offenders by discovering evidence. I wish some cases had been shown, 
where the law forceth evidence out of the owner’s custody by process. There is 
no process against papers in civil causes. It has been often tried, but never pre- 
vailed. Nay, where the adversary has by force or fraud got possession of your 
own proper evidence, there is no way to get it back but by action. In the criminal 
law such a proceeding was never heard of; and yet there are some crimes, such, 
for instance, as murder, rape, robbery, and house-breaking, to say nothing of for- 
gery and perjury, that are more atrocious than libeling. But our law has provided 
no paper-search in these cases to help forward the conviction. Whether this 
proceedeth from the gentleness of law towards criminals, or from a considera- 
tion that such a power would be more pernicious to the innocent than useful to 
the public, I will not say. It is very certain that the law obligeth no man to 
accuse himself ; because the necessary means of compelling self-accusation, falling 
upon the innocent as well as the guilty, would be both cruel and unjust; and it 
would seem, that search for evidence is disallowed upon the same principle. 
Then, too, the innocent would be confounded with the guilty.” 

After a few further observations, his Lordship concluded thus: “I have now 
taken notice of everything that has been urged upon the present point; and upon 
the whole we are all of opinion, that the warrant to seize and carry away the 
party’s papers in the case of a seditious libel, is illegal and void.” * 





*Note by the Court.—See further as to searches and seizures, Story on the Constitution, 


$§ 1901, 1902, and notes; Cooley’s Constitutional Limitations, 299, (5th ed. 365) ; Sedg- 
wick on Stat. and Const. Law 2d Ed. 498; Wharton Com. on Amer. Law, § 560; Robin- 
son v. Richardson, 13 Gray, 454. 
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The principles laid down in this opinion affect the very essence of consti- 
tutional liberty and security. They reach farther than the concrete form of 
the case then before the court, with its adventitious circumstances; they apply 
to all invasions on the part of the government and its employés of the sanctity 
of a man's home and the privacies of life. It is not the breaking of his doors, 
and the rummaging of his drawers, that constitutes the essence of the offence; 
but it is the invasion of his indefeasible right of personal security, personal 
liberty and private property, where that right has never been forfeited by his 
conviction of some public offence,—it is the invasion of this sacred right which 
underlies and constitutes the essence of Lord Camden’s judgment. Breaking 
into a house and opening boxes and drawers are circumstances of aggravation ; 
but any forcible and compulsory extortion of a man’s own testimony or of his 
private papers to be used as evidence to convict him of crime or to forfeit his 
goods, is within the condemnation of that judgment. In this regard the Fourth 
and Fifth Amendments run almost into each other. 

Can we doubt that when the Fourth and Fifth Amendments to the Con- 
stitution of the United States were penned and adopted, the language of Lord 
Camden was relied on as expressing the true doctrine on the subject of searches 
and seizures, and as furnishing the true criteria of the reasonable and “un- 
reasonable” character of such seizures? Could the men who proposed those 
amendments, in the light of Lord Camden’s opinion, have put their hands to 
a law like those of March 3, 1863, and March 2, 1867, before recited? If they 
could not, would they have approved the 5th section of the act of June 22, 
1874. which was adopted as a substitute for the previous laws? It seems to 
us that the question cannot admit of a doubt. They never would have ap- 
proved of them. The struggles against arbitrary power in which they had been 
engaged for more than twenty years, would have been too deeply engraved in 
their memories to have allowed them to approve of such insidious disguises 
of the old grievance which they had so deeply abhorred. 

The views of the first Congress on the question of compelling a man to pro- 
duce evidence against himself may be inferred from a remarkable section of 
the judiciary act of 1789. The 15th section of that act introduced a great im- 
provement in the law of procedure. The substance of it is found in § 724 of 
the Revised Statutes, and the section as originally enacted is as follows, to wit: 

“All the said courts of the United States shall have power in the trial of actions 
at law, on motion and due notice thereof being given, to require the parties to 
produce books or writings in their possession or power, which contain evidence 
pertinent to the issue, in cases and under circumstances where they might be com- 
pelled to produce the same by the ordinary rules of proceeding in chancery ; and if 
a plaintiff shall fail to comply with such order to produce books or writings, it 
shall be lawful for the courts respectively, on motion, to give the like judgment 
for the defendant as in cases of nonsuit; and if a defendant shall fail to comply 
with such order to produce books or writings, it shall be lawful for the courts 
respectively, on motion as aforesaid, to give judgment against him or her by 
default.” * 

The restriction of this proceeding to “cases and under circumstances where 
they [the parties] might be compelled to produce the same [books or writings] 
by the ordinary rules of proceeding in chancery,” shows the wisdom of the Con- 
gress of 1789. The court of chancery had for generations been weighing and 
balancing the rules to be observed in granting discovery on bills filed for that 
purpose, in the endeavor to fix upon such as would best secure the ends of justice. 
To go beyond the point to which that court had gone may well have been thought 
hazardous. Now it is elementary knowledge, that one cardinal rule of the court 
of chancery is never to decree a discovery which might tend to convict the party 
of a crime, or to forfeit his property.+ And any compulsory discovery by ex- 
torting the party’s oath, or compelling the production of his private books and 
papers, to convict him of crime, or to forfeit his property, is contrary to the prin- 
ciples of a free government. It is abhorrent to the instincts of an Englishman; 
it is abhorrent to the instincts of an American. It may suit the purposes of 
despotic power: but it cannot abide the pure atmosphere of political liberty and 
personal freedom. 


*Note by the Court.—Sixty-two years later a similar act was passed in England, viz., the 


act of 14 and 15 Vict., c. 99 § 6. See Pollock on Power of Courts to compel production 
of Documents, 5. 


+Note by the Court.—See Pollock on Production of Documents, 27; 77 Law. Lib 12 [8]. 
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It is proper to observe that when the objectionable features of the acts of 1863 
and 1867 were brought to the attention of Congress, it passed an act to obviate 
them. By the act of February 25, 1868, 15 Stat. 37, entitled “An act for the Pro- 
tection in certain Cases of Persons making Disclosures as Parties, or testifying 
as Witnesses,” the substance of which is incorporated in § 860 of the Revised 
Statutes, it was enacted “that no answer or other pleading of any party, and no 
discovery, or evidence obtained by means of any judicial proceeding from any 
party or witness in this or any foreign country, shall be given in evidence, or in 
any manner used against such party or witness, or his property or estate, in any 
court of the United States, or in any proceeding by or before any officer of the 
United States, in respect to any crime, or for the enforcement of any penalty or 
forfeiture by reason of any act or omission of such party or witness.” 

This act abrogated and repealed the most objectionable part of the act of 1867 
(which was then in force) and deprived the government officers of the convenient 
method afforded by it for getting evidence in suits of forfeiture; and this is prob- 
ably the reason why the 5th section of the act of 1874 was afterwards passed. 
No doubt it was supposed that in this new form, couched at it was in almost 
the language of the 15th section of the old judiciary act, except leaving out the 
restriction to cases in which the court of chancery would decree a discovery, it 
would be free from constitutional objection. But we think it has been made to 
appear that this result has not been attained; and that the law, though very 
speciously worded, is still obnoxious to the prohibition of the Fourth Amendment 
of the Constitution, as well as of the Fifth. 

It has been thought by some respectable members of the profession that the 
two acts, that of 1868 and that of 1874, as being in pari materia, might be con- 
strued together so as to restrict the operation of the latter to cases other than 
those of forfeiture; and that such a construction of the two acts would obviate 
the necessity of declaring the act of 1874 unconstitutional. But as the act of 
1874 was intended as a revisory act on the subject of revenue frauds and prose- 
cutions therefor, and as it expressly repeals the 2d section of the act of 1867, 
but does not repeal the act of 1868, and expressly excepts criminal suits and 
proceedings, and does not except suits for penalties and forfeitures, it would 
hardly be admissible to consider the act of 1868 as having any influence over the 
construction of the act of 1874. For the purposes of this discussion we must 
regard the 5th section of the latter act as independent of the act of 1868. 

Reverting then to the peculiar phraseology of this act, and to the information 
in the present case, which is founded on it, we have to deal with an act which 
expressly excludes criminal proceedings from its operation (though embracing 
civil suits for penalties and forfeitures), and with an information not technically 
a criminal proceeding, and neither, therefore, within the literal terms of the Fifth 
Amendment to the Constitution any more than it is within the literal terms of the 
Fourth. Does this relieve the proceedings or the law from being obnoxious to 
Sees of either? We think not; we think they are within the spirit 
0 th. 

We have already noticed the intimate relation between the two amendments. 
They throw great light on each other. For the “unreasonable searches and 
seizures” condemned in the Fourth Amendment are almost always made for the 
purpose of compelling a man to give evidence against himself, which in criminal 
eases is condemned in the Fifth Amendment; and compelling a man “in a 
criminal case to be a witness against himself,” which is condemned in the Fifth 
Amendment, throws light on the question as to what is an “unreasonable search 
and seizure” within the meaning of the Fourth Amendment. And we have been 
unable to perceive that the seizure of a man’s private books and papers to be 
used in evidence against him is substantially different from compelling him to 
be a witness against himself. We think it is within the clear intent and mean- 
ing of those terms. We are also clearly of opinion that proceedings instituted 
for the purpose of declaring the forfeiture of a man’s property by reason of 
offences committed by him, though they may be civil in form, are in their nature 
criminal. In this very case, the ground of forfeiture as declared in the 12th 
section of the act of 1874, on which the information is based, consists of certain 
acts of fraud committed against the public revenue in relation to imported 
merchandise, which are made criminal by the statute; and it is declared, that 
the offender shall be fined not exceeding $5000 nor less than $50, or be imprisoned 
not exceeding two years, or both; and in addition to such fine such merchandise 
shall be forfeited. These are the penalties affixed to the criminal acts; the for- 
feiture sought by this suit being one of them. If an indictment had been pre- 
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sented against the claimants, upon conviction the forfeiture of the goods could 
have been included in the judgment. If the government prosecutor elects to waive 
an indictment, and to file a civil information against the claimants—that is, civil 
in form—can he by this device take from the proceeding its criminal aspect and 
deprive the claimants of their immunities as citizens, and extort from them a 
production of their private papers, or, as an alternative, a confession of guilt? 
This cannot be. The information, though technically a civil proceeding, is in 
substance and effect a criminal one. As showing the close relation between the 
civil and criminal proceedings on the same statute in such cases, we may refer 
to the recent case of Coffey v. The United States, ante, 436; in which we decided 
that an acquittal on a criminal information was a good plea in bar to a civil in- 
formation for the forfeiture of goods, arising upon the same acts. As, therefore, 
suits for penalties and forfeitures incurred by the commission of offences against 
the law, are of this quasi-criminal nature, we think that they are within the 
reason of criminal proceedings for all the purposes of the Fourth Amendment of 
the Constitution, and of that portion of the Fifth Amendment which declares 
that no person shall be compelled in any criminal case to be a witness against 
himself; and we are further of opinion that a compulsory production of the 
private books and papers of the owner of goods sought to be forfeited in such 
a suit is compelling him to be a witness against himself, within the meaning of 
the Fifth Amendment to the Constitution, and is the equivalent of a search and 
seizure—and an unreasonable search and seizure—within the meaning of the 
Fourth Amendment. Though the proceeding in question is divested of many of 
the aggravating incidents of actual search and seizure, yet, as before said, it 
contains their substance and essence, and effects their substantial purpose. It 
may be that it is the obnoxious thing in its mildest and least repulsive form; but 
illegitimate and unconstitutional practices get their first footing in that way, 
namely, by silent approaches and slight deviations from legal modes of proce- 
dure. This can only be obviated by adhering to the rule that constitutional 
provisions for the security of person and property should be liberally construed. 
A close and literal construction deprives them of half their efficacy, and leads 
to gradual depreciation of the right, as if it consisted more in sound than in 
substance. It is the duty of courts to be watchful for the constitutional rights 
of the citizen, and against any stealthy encroachments thereon. Their motto 
should be obsta principiis. We have no doubt that the legislative body is ac- 
tuated by the same motives; but the vast accumulation of public business 
brought before it sometimes prevents it, on a first presentation, from noticing 
objections which become developed by time and the practical application of the 
objectionable law. 

There have been several decisions in the Circuit and District Courts sus- 
taining the constitutionality of the law under consideration, as well as the 
prior laws of 1863 and 1867. The principal of these are Stockwell v. United 
States, 3 Clifford, 284; In re Platt and Boyd, 7 Ben. 261; United States v. 
Hughes, 12 Blatchford, 553; United States v. Mason, 6 Bissell, 350; United 
States v. Three Tons of Coal, 6 Bissell, 379; United States v. Distillery No. 
Twenty-eight 6 Bissell, 483. The first and leading case was that of Stockwell v. 
United States, decided by Mr. Justice Clifford and Judge Shepley, the law under 
discussion being that of 1867. Justice Clifford delivered the opinion, and relied 
principally upon the collection statutes, which authorized the seizure of goods 
liable to duty, as being a contemporaneous exposition of the amendments, and 
as furnishing precedents of analogous laws to that complained of. As we have 
already considered the bearing of these laws on the subject of discussion, 
it is unnecessary to say anything more in relation to them. The learned justice 
seemed to think that the power to institute such searches and seizures as the 
act of 1867 authorized, was necessary to the efficient collection of the revenue, 
and that no greater objection can be taken to a warrant to search for books, in- 
voices, and other papers appertaining to an illegal importation than to one 
authorizing a search for the imported goods; and he concluded that, guarded as 
the new provision is, it is scarcely possible that the citizen can have any just 
ground of complaint. It seems to us that these considerations fail to meet the 
most serious objections to the validity of the law. The other cases followed that 
of Stockwell v. United States as a precedent, with more or less independent 
discussion of the subject. The case of Platt and Boyd, decided in the District 
Court for the Southern District of New York, was also under the act of 1867, 
and the opinion in that case is quite an elaborate one; but, of course, the 
previous decision of the Circuit Court in the Stockwell case had a governing 
influence on the District Court. The other cases referred to were under the 
5th section of the act of 1874. The case of United States v. Hughes came up, 
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first, before Judge Blatchford in the District Court in 1875. 8 Ben. 29. It was 
an action of debt to recover a penalty under the customs act, and the judge held 
that the 5th section of the act of 1874, in its application to suits for penalties 
incurred before the passage of the act, was an ew post facto law, and therefore, 
as to them, was unconstitutional and void; but he granted an order pro forma 
to produce the books and papers required, in order that the objection might 
come up on the offer to give them in evidence. They were produced in obedience 
to the order, and offered in evidence by the district attorney, but were not 
admitted. The district attorney then served upon one of the defendants a 
subpoena duces tecum, requiring him to produce the books and papers; and 
this being declined, he moved for an order to compel him to produce them; 
but the Court refused to make such order. The books and papers referred to 
had been seized under the act of 1867, but were returned to the defendants 
under a stipulation to produce them on the trial. The defendants relied not 
only on the unconstitutionality of the laws, but on the act of 1868, before 
referred to, which prohibited evidence obtained from a party by a judicial 
proceeding from being used against him in any prosecution for a crime, penalty, 
or forfeiture. Judgment being rendered for the defendant, the case was carried 
to the Circuit Court by writ of error, and, in that court, Mr. Justice Hunt held 
that the act of 1868 referred only to personal testimony or discovery obtained 
from a party or witness, and not to books or papers wrested from him; and, 
as to the constitutionality of the law, he merely referred to the case of Stock- 
well, and the judgment of the District Court was reversed. In view of what 
has been already said, we think it unnecessary to make any special observations 
on this decision. In United States v. Mason, Judge Blodgett took the distinction 
that, in proceedings in rem for a forfeiture, the parties are not required by a 
proceeding under the act of 1874 to testify or furnish evidence against them- 
selves, because the suit is not against them, but against the property. But where 
the owner of the property has been admitted as a claimant, we cannot see the 
force of this distinction ; nor can we assent to the proposition that the proceeding 
is not, in effect, a proceeding against the owner of the property, as well as against 
the goods; for it is his breach of the laws which has to be proved to establish 
the forfeiture, and it is his property which is sought to be forfeited; and to re- 
quire such an owner to produce his private books and papers, in order to prove 
his breach of the laws, and thus to establish the forfeiture of his property, is 
surely compelling him to furnish evidence against himself. In the words of a 
great judge, “Goods, as goods, cannot offend, forfeit, unlade, pay duties, or the 
like, but men whose goods they are.’’* 

The only remaining case decided in the United States courts to which we shall 
advert is that of United States v. Distillery No. Twenty-eight. In that case 
Judge Gresham adds to the view of Judge Blodgett, in United States v. Mason, 
the further suggestion, that as in a proceeding in rem the owner is not a party, 
he might be compelled by a subpoena duces tecum to produce his books and papers 
like any other witness; and that the warrant or notice for search and seizure, 
under the act of 1874, does nothing more. But we cannot say that we are any 
better satisfied with this supposed solution of the difficulty. The assumption that 
the owner may be cited as a witness in a proceeding to forfeit his property seems 
to us gratuitous. It begs the question at issue. A witness, as well as a party, 
is protected by the law from being compelled to give evidence that tends to crimi- 
nate him, or to subject his property to forfeiture. Queen v. Newell, Parker, 269; 
1 Greenleaf on Evid., §§ 451-453. But, as before said, although the owner of 
goods, sought to be forfeited by a proceeding in rem, is not the nominal party, he 
is, nevertheless, the subsiantial party to the suit; he certainly is so, after making 
claim and defense; and, in a case like the present, he is entitled to all the priv- 
ileges which appertain to a person who is prosecuted for a forfeiture of his 
property by reason of committing a criminal offence. 

We find nothing in the decisions to change our views in relation to the principal 
question at issue. 

We think that the notice to produce the invoice in this case, the order by 
virtue of which it was issued, and the law which authorized the order, were 
unconstitutional and void, and that the inspection by the district attorney of said 
invoice, when produced in obedience to said notice, and its admission in evidence 


*Note by the Court.—Vaughan, C. J., in Sheppard v. Gosnold, Vaugh. 159, 172, approved 
by Ch. Baron Parker in Mitchell qui tam v. Torup, Parker, 227, 236. 
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by the court, were erroneous and unconstitutional proceedings. We are of opinion, 
therefore, that 
The judgment of the Circuit Court should be reversed, and the cause remanded, 
with directions to award a new trial. 


Mr. JUSTICE MILLER, with whom was the CHIEF JusTICE, concurring : 


I concur in the judgment of the court, reversing that of the Circuit Court, and 
in so much of the opinion of this court as holds the 5th section of the act of 1874 
void as applicable to the present case. 

I am of opinion that this is a criminal case within the meaning of that clause of 
the Fifth Amendment to the Constitution of the United States which declares that 
no person “shall be compelled in any criminal case to be a witness against him- 
self.” 

And I am quite satisfied that the effect of the act of Congress is to compel 
the party on whom the order of the court is served to be a witness against him- 
self. The order of the court under the statute is in effect a subpoena duces tecum, 
and, though the penalty for the witness’s failure to appear in court with the 
criminating papers is not fine and imprisonment, it is one which may be made 
more severe, namely, to have charges against him of a criminal nature, taken 
for confessed, and made the foundation of the judgment of the court. That this 
is within the protection which the Constitution intended against compelling a 
person to be a witness against himself, is, I think, quite clear. 

But this being so, there is no reason why this court should assume that the 
action of the court below, in requiring a party to produce certain papers as 
evidence on the trial, authorizes an unreasonable search or seizure of the house, 
papers, or effects of that party. 

There is in fact no search and no seizure authorized by the statute. No order 
can be made by the court under it which requires or permits anything more than 
service of notice on a party to the suit. That there may be no mistake as to the 
effect of the statute and the power to be exercised under it, I give the section 
here verbatim: 

“Sec. 5. That in all suits and proceedings other than criminal arising under 
any of the revenue laws of the United States, the attorney representing the Gov- 
ernment, whenever, in his belief, any business book, invoice, or paper, belonging 
to or under the control of the defendant or claimant, will tend to prove any 
allegation made by the United States, may make a written motion, particularly 
describing such book, invoice, or paper, and setting forth the allegation which 
he expects to prove; and thereupon the court in which suit or proceeding is 
pending may, at its discretion, issue a notice to the defendant or claimant to 
produce such book, invoice, or paper, in court, at a day and hour to be specified in 
said notice, which, together with a copy of said motion, shall be served formally 
on the defendant or claimant, by the United States marshal, by delivering to him 
a certified copy thereof, or otherwise serving the same as original notices of suit 
in the same court are served; and if the defendant or claimant shall fail or 
refuse to produce such book, invoice, or paper in obedience to such notice, the 
allegations stated in the said motion shall be taken as confessed, unless his 
failure or refusal to produce the same shall be explained to the satisfaction of 
the court. And if produced, the said attorney shall be permitted, under the 
direction of the court, to make examination (at which examination the defend- 
ant or claimant, or his agent, may be present) of such entries in said book, 
invoice, or paper as relate to or tend to prove the allegation aforesaid, and may 
offer the same in evidence on behalf of the United States. But the owner of said 
books and papers, his agent or attorney, shall have, subject to the order of the 
court, the custody of them, except pending their examination in court as 
aforesaid.” 18 Stat. 187. 

Nothing in the nature of a search is here hinted at. Nor is there any seizure, 
because the party is not required at any time to part with the custody of the 

papers. They are to be produced in court, and, when produced, the United 
States attorney is permitted, under the direction of the court, to make ex- 
amination in presence of the claimant, and may offer in evidence such entries 
in the books, invoices, or papers as relate to the issue. The act is careful to 
say that “the owner of said books and papers, his agent or attorney, shall have, 
subject to the order of the court, the custody of them, except pending their 
examination in court as aforesaid.” 

The Fourth Amendment says: “The right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrant shall issue, but upon probable cause, 
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supported by oath or affirmation, and particularly describing the place to be 
searched and the person or thing to be seized.” 

The things here forbidden are two—search and seizure. And not all searches 
nor all seizures are forbidden, but only those that are unreasonable. Reasonable 
searches, therefore, may be allowed, and if the thing sought be found, it may 
be seized. 

But what search does this statute authorize? If the mere service of a 
notice to produce a paper to be used as evidence, which the party can obey 
or not as he chooses is a search, then a change has taken place in the meaning 
of words, which has not come within my reading, and which I think was un- 
known at the time the Constitution was made. The searches meant by the 
Constitution were such as led to seizure when the search was successful. But 
the statute in this case uses language carefully framed to forbid any seizure 
under it, as I have already pointed out. 

While the framers of the Constitution had their attention drawn, no doubt, 
to the abuses of this power of searching private houses and seizing private 
papers, as practiced in England, it is obvious that they only intended to re- 
strain the abuse, while they did not abolish the power. Hence it is only 
unreasonable searches and seizures that are forbidden, and the means of se- 
curing this protection was by abolishing searches under warrants, which were 
ealled general warrants, because they authorized searches in any place, for 
any thing. 

This was forbidden, while searches founded on affidavits, and made under 
warrants which described the thing to be searched for, the person and place to 
be searched, are still permitted. 

I cannot conceive how a statute aptly framed to require the production of 
evidence in a suit by mere service of notice on the party, who has that evidence 
in his possession, can be held to authorize an unreasonable search or seizure, 
when no seizure is authorized or permitted by the statute. 

I am requested to say that the Curer Justice concurs in this opinion. 


SUPREME COURT OF THE UNITED STATES 
No. 461.—October Term, 1913 
WEEKS U. UNITED STATES 
{February 24, 1914] 


ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF MISSOURI 


Mr. Justice Day delivered the opinion of the court. 


An indictment was returned against the plaintiff in error, defendant below, 
and herein so designated, in the District Court of the United States for the 
Western District of Missouri, containing nine counts. The seventh count, upon 
which a conviction was had, charged the use of the mails for the purpose of 
transporting certain coupons or tickets representing chances or shares in a lottery 
or gift enterprise, in violation of § 213 of the Criminal Code. Sentence of fine 
and imprisonment was imposed. This writ of error is to review that judgment. 

The defendant was arrested by a police officer, so far as the record shows, 
without warrant, at the Union Station in Kansas City, Missouri, where he was 
employed by an express company. Other police officers had gone to the house of 
the defendant and being told by a neighbor where the key was kept, found it and 
entered the house. They searched the defendant’s room and took possession of 
various papers and articles found there, which were afterwards turned over to 
the United States Marshal. Later in the same day police officers returned with 
the Marshal, who thought he might find additional evidence, and, being admitted 
by someone in the house, probably a boarder, in response to a rap, the Marshal 
searched the defendant’s room and carried away certain letters and envelopes 
found in the drawer of a chiffonier. Neither the marshal nor the police officers 
had a search warrant. 

The defendant filed in the cause before the time for trial the following petition : 

“Petition to Return Private Papers, Books and Other Property. 

“Now comes defendant and states that he is a citizen and resident of Kansas 
City, Missouri, and that he resides, owns and oceupies a home at 1834 Penn Street 
in said City ; 
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“That on the 21st day of December, 1911, while plaintiff was absent at his 
daily vocation certain officers of the government whose names are to plaintiff 
unknown, unlawfully and without warrant or authority so to do, broke open the 
door to plaintiff’s said home and seized all of his books, letters, money, papers, 
notes, evidences of indebtedness, stock, certificates, insurance policies, deeds, 
abstracts, and other muniments of title, bonds, candies, clothes and other property 
in said home, and this in violation of Sections 11 and 23 of the Constitution of 
Missouri and of the 4th and 5th Amendments to the Constitution of the United 
States: 

“That the District Attorney, Marshal and Clerk of the United States Court for 
the Western District of Missouri took the above described property so seized into 
their possession and have failed and refused to return to defendant portion of 
same to-wit: 

“One (1) leather grip, value about $7.00; one (1) tin box valued at $3.00; one 
(1) Pettis County, Missouri, bond, value $500.00; three (3) Mining stock cer- 
tificates which defendant is unable to more particularly describe valued at 
$12,000.00, and certain stock certificates in addition thereto issued by the San 
Domingo Mining Loan and Investment Company, about $75.00 in currency; one 
(1) newspaper published about 1790, an heirloom; and certain other property 
which plaintiff is now unable to describe : 

“That said property is being unlawfully and improperly held by said District 
Attorney, Marshal and Clerk in violation of defendant’s rights under the Con- 
stitution of the United States and the State of Missouri: 

“That said District Attorney purposes to use said books, letters, papers, cer- 
tificates of stock, etc., at the trial of the above entitled cause and that by 
reason thereof and of the facts above set forth defendant’s rights under the 
amendments aforesaid to the Constitution of Missouri, and the United States 
have been and will be violated unless the Court order the return prayed for: 

“Wherefore, defendant prays that said District Attorney, Marshal and Clerk 
be notified, and that the Court direct and order said District Attorney, Marshal 
and Clerk to return said property to said defendant.” 

Upon consideration of the petition the court entered in the cause an order 
directing the return of such property as was not pertinent to the charge against 
the defendant, but denied the petition as to pertinent matter, reserving the right 
to pass upon the pertinency at a later time. In obedience to the order the Dis- 
trict Attorney returned part of the property taken and retained the remainder, 
concluding a list of the latter with the statement that, “all of which last above 
described property is to be used in evidence in the trial of the above entitled 
cause, and pertains to the alleged sale of lottery tickets of the company above 
named.” 

After the jury had been sworn and before any evidence had been given, the 
defendant again urged his petition for the return of his property, which was 
denied by the court. Upon the introduction of such papers during the trial, the 
defendant objected on the ground that the papers had been obtained without 
a search warrant and by breaking open his home, in violation of the Fourth and 
Fifth Amendments to the Constitution of the United States, which objection was 
overruled by the court. Among the papers retained and put in evidence were 
a number of lottery tickets and statements with reference to the lottery, taken 
at the first visit of the police to the defendant’s room, and a number of letters 
written to the defendant in respect to the lottery, taken by the Marshal upon 
his search of defendant’s room. 

The defendant assigns error, among other things, in the court’s refusal to 
grant his petition for the return of his property and in permitting the papers 
to be used at the trial. 

It is thus apparent that the question presented involves the determination 
of the duty of the court with reference to the motion made by the defendant for 
the return of certain letters, as well as other papers, taken from his room by 
the United States Marshal, who, without authority of process, if any such could 
have been legally issued, visited the room of the defendant for the declared 
purpose of obtaining additional testimony to support the charge against the ac- 
cused, and having gained admission to the house took from the drawer of a 
chiffonier there found certain letters written to the defendant, tending to 
show his guilt. These letters were placed in the control of the District At- 
torney and were subsequently produced by him and offered in evidence against 
the accused at the trial. The defendant contends that such appropriation of 
his private correspondence was in violation of rights secured to him by the 
Fourth and Fifth Amendments to the Constitution of the United States. We 
shall deal with the Fourth Amendment, which provides: 
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“The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion and particularly describing the place to be searched, and the persons or 
things to be seized.” 

The history of this Amendment is given with particularity in the opinion of 
Mr. Justice Bradley, speaking for the court in Boyd v. United States, 116 U. S. 616. 
As was there shown, it took its origin in the determination of the framers of 
the Amendments to the Federal Constitution to provide for that instrument a 
Bill of Rights, securing to the American people, among other things, those safe- 
guards which had grown up in England to protect the people from unreasonable 
searches and seizures, such as were permitted under the general warrants issued 
under authority of the Government by which there had been invasions of the 
home and privacy of the citizens and the seizure of their private papers in support 
of charges, real or imaginary, made against them. Such practices had also re- 
ceived sanction under warrants and seizures under the so-called writs of assist- 
ance, issued in the American colonies. See 2 Watson on the Constitution, 1414 
et seq. Resista™~e to these practices had established the principle which was en- 
acted into the fundamental law in the Fourth Amendment, that a man’s house 
was his castle and not to be invaded by any general authority to search and 
seize his goods and papers. Judge Cooley, in his Constitutional Limitations, pp. 
425, 426, in treating of this feature of our Constitution, said: “The maxim that 
‘every man’s house is his castle,’ is made a part of our constitutional law in the 
clauses prohibiting unreasonable searches and seizures, and has always been 
looked upon as of high value to the citizen.” “Accordingly,” says Lieber in his 
work on Civil Liberty and Self-Government, 62, in speaking of the English law 
in this respect, “no man’s house can be forcibly opened, or he or his goods be 
carried away after it has thus been forced, except in cases of felony, and then the 
sheriff must be furnished with a warrant, and take great care lest he commit 
a trespass. This principle is jealously insisted upon.” In Hz parte Jackson, 
96 U. 8. 727, 733, this court recognized the principle of protection as applicable to 
letters and sealed packages in the mail, and held that consistently with this 
guaranty of the right of the people to be secure in their papers against unreason- 
able searches and seizures such matter could only be opened and examined upon 
warrants issued on oath or affirmation particularly describing the thing to be 
seized, “as is required when papers are subjected to search in one’s own house- 
hold.” 

In the Boyd Case, supra, after citing Lord Camden’s judgment in Entick v. 
Carrington, 19 Howell's State Trials, 1029, Mr. Justice Bradley said (630) : 

“The principles laid down in this opinion affect the very essence of constitu- 
tional liberty and security. They reach farther than the concrete form of the 
ease then before the court, with its adventitious circumstances; they apply to 
all invasions on the part of the government and its employés of the sanctity of a 
man’s home and the privacies of life. It is not the breaking of his doors, and the 
rummaging of his drawers, that constitutes the essence of the offence; but it is 
the invasion of his indefeasible right of personal security, personal liberty and 
private property, where that right has never been forfeited by his conviction of 
some public offence,—it is the invasion of this sacred right which underlies and 
constitutes the essence of Lord Camden’s judgment.” 

In Bram v. United States, 168 U. S. 532, this court in speaking by the present 
Chief Justice of Boyd’s Case, deaiing with the Fourth and Fifth Amendments, 
said (544) : 

“Tt was in that case demonstrated that both of these Amendments con- 
templated perpetuating, in their full efficacy, by means of a constitutional pro- 
vision, principles of humanity and civil liberty, which had been secured in the 
mother country only after years of struggle, so as to implant them in our in- 
stitutions in the fullness of their integrity, free from the possibilities of future 
legislative change.” 

The effect of the Fourth Amendment is to put the courts of the United States 
and Federal officials, in the exercise of their power and authority, under limita- 
tions and restraints as to the exercise of such power and authority, and to for- 
ever secure the people, their persons, houses, papers and effects against all unrea- 
sonable searches and seizures under the guise of law. This protection reaches 
all alike, whether accused of crime or not, and the duty of giving to it force and 
effect is obligatory upon all entrusted under our Federal system with the enforce- 
ment of the laws. The tendency of those who execute the criminal laws of the 
country to obtain conviction by means of unlawful seizures and enforced con- 
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fessions, the latter often obtained after subjecting accused persons to unwar- 
ranted practices destructive of rights secured by the Federal Constitution, should 
find no sanction in the judgments of the courts which are charged at all times 
with the support of the Constitution and to which people of all conditions have 
a right to appeal for the maintenance of such fundamental rights. 

What then is the present case? Before answering that inquiry specifically, it 
may be well by a process of exclusion to state what it is not. It is not an assertion 
of the right on the part of the Government, always recognized under English and 
American law, to search the person of the accused when legally arrested to dis- 
cover and seize the fruits or evidences of crime. This right has been uniformly 
maintained in many cases. 1 Bishop on Criminal Procedure, § 211; Wharton, 
Crim, Plead. and Practice, 8th ed., § 60; Dillon v. O’Brien and Davis, 16 Cox C. C. 
245. Nor is it the case of testimony offered at a trial where the court is asked 
to stop and consider the illegal means by which proofs, otherwise competent, were 
obtained—of which we shall have occasion to treat later in this opinion. Nor is 
it the case of burglar’s tools or other proofs of guilt found upon his arrest within 
the control of the accused. 

The case in the aspect in which we are dealing with it involves the right of the 
court in a criminal prosecution to retain for the purposes of evidence the letters 
and correspondence of the accused, seized in his house in his absence and with- 
out his authority, by a United States Marshal holding no warrant for his arrest 
and none for the search of his premises. The accused, without awaiting his trial, 
made timely application to the court for an order for the return of these letters, 
as well as other property. This application was denied, the letters retained and 
put in evidence, after a further application at the beginning of the trial, both ap- 
plications asserting the rights of the accused under the Fourth and Fifth Amend- 
ments to the Constitution. If letters and private documents can thus be seized 
and held and used in evidence against a citizen accused of an offense, the protec- 
tion of the Fourth Amendment declaring his right to be secure against such 
searches and seizures is of no value, and, so far as those thus placed are con- 
cerned, might as well be stricken from the Constitution. The efforts of the courts 
and their officials to bring the guilty to punishment, praiseworthy as they are, 
are not to be aided by the sacrifice of those great principles established by years 
of endeavor and suffering which have resulted in their embodiment in the funda- 
mental law of the land. The United States Marshal could only have invaded the 
house of the accused when armed with a warrant issued as required by the Con- 
stitution, upon sworn information and describing with reasonable particularity 
the thing for which the search was to be made. Instead, he acted without sanc- 
tion of law, doubtless prompted by the desire to bring further proof to the aid 
of the Government, and under color of his office undertook to make a seizure of 
private papers in direct violation of the constitutional prohibition against such 
action. Under such circumstances, without sworn information and particular 
description, not even an order of court would have justified such procedure, much 
less was it within the authority of the United States Marshal to thus invade the 
house and privacy of the accused. In Adams v. New York, 192 U. 8. 585, this 
eourt said that the Fourth Amendment was intended to secure the citizen in 
person and property against unlawful invasion of the sanctity of his home by 
officers of the law acting under legislative or judicial sanction. This protection 
is equally extended to the action of the Government and officers of the law 
acting under it. (Boyd Case, supra.) To sanction such proceedings would 
be to affirm by judicial decision a manifest neglect if not an open defiance of the 
prohibitions of the Constitution, intended for the protection of the people against 
such unauthorized action. 

The court before which the application was made in this case recognized 
the illegal character of the seizure and ordered the return of property not 
in its judgment competent to be offered at the trial, but refused the applica- 
tion of the accused to turn over the letters, which were afterwards put in evi- 
dence on behalf of the Government. While there is no opinion in the case, the 
court in this proceeding doubtless relied upon what is now contended by the 
Government to be the correct rule of law under such circumstances, that the 
letters having come into the control of the court, it would not inquire into the 
manner in which they were obtained, but if competent would keep them and 
permit their use in evidence. Such proposition, the Government asserts, is 
conclusively established by certain decisions of this court, the first of which 
is Adams v. New York, supra. In that case the plaintiff in error had been 
convicted in the Supreme Court of the State of New York for having in his 
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possession certain gambling paraphernalia used in the game known as policy, 
in violation of the Penal Code of New York. At the trial certain papers, which 
had been seized by police officers executing a search warrant for the discovery 
and seizure of policy slips and which had been found in addition to the policy 
slips, were offered in evidence over his objection. The conviction was affirmed 
by the Court of Appeals of New York (176 N. Y. 351), and the case was brought 
here for alleged violation of the Fourth and Fifth Amendments to the Con- 
stitution of the United States. Pretermitting the question whether these amend- 
ments applied to the action of the:States, this court proceeded to examine the 
alleged violations of the Fourth and Fifth Amendments, and put its decision 
upon the ground that the papers found in the execution of the search warrant, 
which warrant had a legal purpose in the attempt to find gambling paraphernalia, 
were competent evidence against the accused, and their offer in testimony did 
not violate his constitutional privilege against unlawful search or seizure, for 
it was held that such incriminatory documents thus discovered were not the 
subject of an unreasonable search and seizure, and in effect that the same were 
incidentally seized in the lawful execution of a warrant and not in the wrongful 
invasion of the home of the citizen and the unwarranted seizure of his papers 
and property. It was further held, approving in that respect the doctrine laid 
down in 1 Greenleaf, § 254a, that it was no valid objection to the use of the 
papers that they had been thus seized, and that the courts in the course of a 
trial would not make an issue to determine that question, and many state 
cases were cited supporting that doctrine. 

The same point had been ruled in People v. Adams, 176 N. Y. 351, from which © 
decision the case was brought to this court, where it was held that if the papers 
seized in addition to the policy slips were competent evidence in the case, as the 
court held they were, they were admissible in evidence at the trial, the court 
saying (p. 358): “The underlying principle obviously is that the court, when 
engaged in trying a criminal cause, will not take notice of the manner in which 
witnesses have possessed themselves of papers, or other articles of personal 
property, which are material and properly offered in evidence.” This doctrine 
thus laid down by the New York Court of Appeals and approved by this court, 
that a court will not in trying a criminal cause permit a collateral issue to be 
raised as to the source of competent testimony, has the sanction of so many state 
eases that it would be impracticable to cite or refer to them in detail. Many of 
them are collected in the note to State v. Turner, 136 Am. St. Rep. 129, 135 et seq. 
After citing numerous cases the editor says: “The underlying principle of all 
these decisions obviously is, that the court, when engaged in the trial of a criminal 
action, will not take notice of the manner in which a witness has possessed him- 
self of papers or other chattels, subjects of evidence, which are material and 
properly offered in evidence: People v. Adams, 176 N. Y. 351, 98 Am. St. Rep. 675, 
68 N. E. 636, 63 L. R. A. 406. Such an investigation is not involved necessarily 
in the litigation in chief, and to pursue it would be to halt in the orderly progress 
of a cause, and consider incidentally a question which has happened to cross the 
path of such litigation, and which is wholly independent thereof.” 

It is therefore evident that the Adams Case affords no authority for the action 
of the court in this case, when applied to in due season for the return of papers 
seized in violation of the Constitutional Amendment. The decision in that case 
rests upon incidental seizure made in the execution of a legal warrant and in the 
application of the doctrine that a collateral issue will not be raised to ascertain 
the source from which testimony, competent in a criminal case, comes. 

The Government also relies upon Hale vy. Henkel, 201 U. 8S. 43, in which the 
previous cases of Boyd v. United States, supra, Adams v. New York, supra, In- 
terstate Commerce Commission v. Brimson, 154 U. 8S. 447, and Interstate Com- 
merce Commission v. Baird, 194 U. 8. 25, are reviewed, and wherein it was held 
that a subpoena duces tecum requiring a corporation to produce all its contracts 
and correspondence with no less than six other companies, as well as all letters 
received by the corporation from thirteen other companies located in different 
parts of the United States, was an unreasonable search and seizure within the 
Fourth Amendment, and it was there stated that (201 U. S. p. 76) “an order for 
the production of books and papers may constitute an unreasonable search and 
seizure within the Fourth Amendment. While a search ordinarily implies a 
quest by an officer of the law, and a seizure contemplates a forcible dispossession 
of the owner, still, as was held in the Boyd Case, the substance of the offense is 
the compulsory production of private papers, whether under a search warrant 
or a subpoena duces tecum, against which the person, be he individual or corpo- 
ration, is entitled to protection.” If such a seizure under the authority of a 
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warrant supposed to be legal, constitutes a violation of the constitutional pro- 
tection, a fortiori does the attempt of an officer of the United States, the United 
States Marshal, acting under color of his office, without even the sanction of a 
warrant, constitute an invasion of the rights within the protection afforded by 
the Fourth Amendment. 

Another case relied upon is American Tobacco Co. v. Werckmeister, 207 U. §. 
284, in which it was held that the seizure by the United States Marshal in a 
copyright case of certain pictures under a writ of replevin did not constitute 
an unreasonable search and seizure. The other case from this court relied upon 
is Holt v. United States, 218 U. S. 245, in which it was held that testimony 
tending to show that a certain blouse which was in evidence as incriminating 
him, had been put upon the prisoner and fitted him, did not violate his constitu- 
tional right. We are at a loss to see the application of these cases to the one 
in hand. 

The right of the court to deal with papers and documents in the possession 
of the District Attorney and other officers of the court and subject to its au- 
thority was recognized in Wise v. Henkel, 220 U. 8S. 556. That papers wrong- 
fully seized should be turned over to the accused has been frequently recog- 
nized in the early as well as later decisions of the courts. 1 Bishop on Crim- 
inal Procedure, § 210; Rew v. Barnett, 3 C. & P. 600; Rex v. Kinsey, 7 C. & P. 
447; United States v. Mills, 185 Fed. Rep. 318; United States v. McHie, 194 Fed. 
Rep. 894, 898. 

We therefore reach the conclusion that the letters in question were taken 
from the house of the accused by an official of the United States acting under 
color of his office in direct violation of the constitutional rights of the defend- 
ant; that having made a seasonable application for their return, which was 
heard and passed upon by the court, there was involved in the order refusing 
the application a denial of the constitutional rights of the accused, and that 
the court should have restored these letters to the accused. In holding them 
and permitting their use upon the trial, we think prejudicial error was com- 
mitted. As to the papers and property seized by the policemen, it does not 
appear that they acted under any claim of Federal authority such as would 
make the Amendment applicable to such unauthorized seizures. The record 
shows that what they did by way of arrest and search and seizure was done 
before the finding of the indictment in the Federal court, under what sup- 
posed right or authority does not appear. What remedies the defendant may 
have against them we need not inquire, as the Fourth Amendment is not directed 
to individual misconduct of such officials. Its limitations reach the Federal 
Government and its agencies. Boyd Case, 116 U. 8., supra, and see Twining v. 
New Jersey, 211 U.S. 78. 

It results that the judgment of the court below must be reversed, and the 
case remanded for further proceedings in accordance with this opinion. 


Reversed. 


SUPREME COURT OF THE UNITED STATES 
Nos. 17 and 18.—October Term, 1948 


WoLFr v. COLORADO 
[June 27, 1949] 


CERTIORARI TO THE SUPREME COURT OF COLORADO. 


Mr. JUSTICE FRANKFURTER delivered the opinion of the Court. 


The precise question for consideration is this: Does a conviction by a State 
court for a State offense deny the “due process of law” required by the Four- 
teenth Amendment, solely, because evidence that was admitted at the trial was 
obtained under circumstances which would have rendered it inadmissible in a 
prosecution for violation of a federal law in a court of the United States because 
there deemed to be an infraction of the Fourth Amendment as applied in Weeks 
v. United States, 232 U. S. 388? The Supreme Court of Colorado has sustained 
convictions in which such evidence was admitted, 117 Col. 279, 187 P. 2d 928; 
117 Col. 321, 187 P. 2d 928, and we brought the cases here. 333 U.S. 879. 
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Unlike the specific requirements and restrictions placed by the Bill of Rights 
(Amendments I to VIII) upon the administration of criminal justice by federal 
authority, the Fourteenth Amendment did not subject criminal justice in the 
States to specific limitations. The notion that the “due process of law” guaran- 
teed by the Fourteenth Amendment is shorthand for the first eight amendments 
of the Constitution and thereby incorporates them has been rejected by this 
Court again and again, after impressive consideration. See, e. g., Hurtado v. 
California, 110 U. 8. 516; Twining v. New Jersey, 211 U. 8. 78; Brown v. Missis- 
sippi, 297 U. 8. 278; Paiko v. Connecticut, 302 U. S. 319. Only the other day 
the Court reaffirmed this rejection after thorough reexamination of the scope 
and function of the Due Process Clause of the Fourteenth Amendment. Adam- 
son V. California, 332 U. 8.46. The issue is closed. 

For purposes of ascertaining the restrictions which the Due Process Clause 
imposed upon the States in the enforcement of their criminal law, we adhere 
to the views expressed in Palko v. Connecticut, supra, 302 U. 8S. 319. That 
decision speaks to us with the great weight of the authority, particularly in 
matters of civil liberty, of a court that included Mr. Chief Justice Hughes, Mr. 
Justice Brandeis, Mr. Justice Stone and Mr. Justice Cardozo, to name only the 
dead. In rejecting the suggestion that the Due Process Clause incorporated the 
original Bill of Rights, Mr. Justice Cardozo reaffirmed on behalf of that Court 
a different but deeper and more pervasive conception of the Due Process 
Clause. This Clause exacts from the States for the lowliest and the most out- 
cast all that is “implicit in the concept of ordered liberty.” 302 U.S. at 325. 

Due process of law thus conveys neither formal nor fixed nor narrow require- 
ments. It is the compendious expression for all those rights which the courts 
must enforce because they are basic to our free society. But basic rights do 
not become petrified as of any one time, even though, as a matter of human 
experience, some may not too rhetorically be called eternal verities. It is of 
the very nature of a free society to advance in its standards of what is deemed 
reasonable and right. Representing as it does a living principle, due process 
is not confined within a permanent catalogue of what may at a given time be 
deemed the limits or the essentials of fundamental rights. 

To rely on a tidy formula for the easy determination of what is a funda- 
mental right for purposes of legal enforcement may satisfy a longing for cer- 
tainty but ignores the movements of a free society. It belittles the scale of the 
eonception of due process. The real clue to the problem confronting the judi- 
ciary in the application of the Due Process Clause is not to ask where the line 
is once and for all to be drawn but to recognize that it is for the Court to draw 
it by the gradual and empiric process of “inclusion and exclusion.” Davidson 
v. New Orleans, 96 U. S. 97, 104. This was the Court’s insight when first called 
upon to consider the problem; to this insight the Court has on the whole been 
faithful as case after case has come before it since Davidson v. New Orleans 
was decided. 

The security of one’s privacy against arbitrary intrusion by the police—which 
is at the core of the Fourth Amendment—is basic to a free society. It is there- 
fore implicit in “the concept of ordered liberty” and as such enforceable against 
the States through the Due Process Clause. The knock at the door, whether by 
day or by night, as a prelude to a search, without authority of law but solely 
on the authority of the police, did not need the commentary of recent history to 
be condemned as inconsistent with the conception of human rights enshrined in 
the history and the basic constitutional documents of English-speaking peoples. 

Accordingly, we have no hesitation in saying that were a State affirmatively to 
sanction such police incursion into privacy it would run counter to the guaranty 
of the Fourteenth Amendment. But the ways of enforcing such a basic right 
raise questions of a different order. How such arbitrary conduct should be 
checked, what remedies against it should be afforded, the means by which the 
right should be made effective, are all questions that are not to be so dogmatically 
answered as to preclude the varying solutions which spring from an allowable 
range of judgment on issues not susceptible of quantitative solution. 

In Weeks v. United States, supra, this Court held that in a federal prosecution 
the Fourth Amendment barred the use of evidence secured through an illegal 
search and seizure. This ruling was made for the first time in 1914. It was not 
derived from the explicit requirements of the Fourth Amendment; it was not 
based on legislation expressing Congressional policy in the enforcement of the 
Constitution. The decision was a matter of judicial implication. Since then it 
has been frequently applied and we stoutly adhere to it. But the immediate 
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question is whether the basic right to protection against arbitrary intrusion by 
the police demands the exclusion of logically relevant evidence obtained by an 
unreasonable search and seizure because, in a federal prosecution for a federal 
crime, it would be excluded. As a matter of inherent reason, one would suppose 
this to be an issue as to which men with complete devotion to the protection of 
the right of privacy might give different answers. When we find that in fact 
most of the English-speaking world does not regard as vital to such protection 
the exclusion of evidence thus obtained, we must hesitate to treat this remedy 
as an essential ingredient of the right. The contrariety of views of the States 
is particularly impressive in view of the careful reconsideration which they have 
given the problem in the light of the Weeks decision. 

I. Before the Weeks decision 27 States had passed on the admissibility of 
evidence obtained by unlawful search and seizure. 

(a) Of these, 26 States opposed the Weeks doctrine. (See Appendix 
Table A.) 
(b) Of these, 1 State anticipated the Weeks doctrine. (Table B.) 
II. Since the Weeks decision 47 States all told have passed on the Weeks doc- 
trine. (Table C.) 
(a) Of these, 20 passed on it for the first time. 
(1) Of the foregoing States, 6 followed the Weeks doctrine. 
(Table D.) 
(2) Of the foregoing States, 14 rejected the Weeks doctrine. 
(Table E.) 
(b) Of these, 26 States reviewed prior decisions contrary to the Weeks 
doctrine. 
(1) Of these, 10 States have followed Weeks, overruling or 
distinguishing their prior decisions. (Table F.) 
(2) Of these, 16 States adhered to their prior decisions 
against Weeks. (Table G.) 
(c) Of these, 1 State repudiated its prior formulation of the Weeks 
doctrine. (Table H.) 

III. As of today 31 States reject the Weeks doctrine, 16 States are in agree- 
ment with it. (Table I.) 

IV. Of 10 jurisdictions within the United Kingdom and the British Common- 
wealth of Nations which have passed on the question, none has held 
evidence obtained by illegal search and seizure inadmissible. (Table J.) 

The jurisdictions which have rejected the Weeks doctrine have not left the 
right to privacy without other means of protection.’ Indeed, the exclusion of 


1The common law provides actions for damages against the searching officer, e. g., Untick 
v. Carrington 2. Wils. 275, 19 How. St. Tr. 1029; Grumon v. Raymond, 1 Conn. 40; Sand- 
ford v, Nichols, 13 Mass. 286; Halsted v. Brice, 18 Mo. 171 ; Hussey v. Davis, 58 N. H. 317; 
Reed v. Lucas, 42 Texas 529; against one who procures the issuance of a warrant mali- 
ciously and without probable cause, e. g., Gulshby v. Louisville € N. R. Co., 167 Als. 122, 
52 So. 392: Whitson v. May, 71 Ind. 269; Krehbiel v. Henkle, 152 Iowa 604, 129 N. W. 945; 
Olson v. Tvete, 46 Minn. 225, 48 N. W. 914; Boeger v. Langenberg, 97 Mo. 390, 11 S. W. 
223; Doane vy. Anderson, 60 Hun. 586 15 N. Y. S. 459: Shall v. Minneapolis, St. P. € 8. 8. 
M. R. Co., 156 Wis. 195, 145 N. W. 649; against a magistrate who has acted without juris- 
diction in issuing a warrant, e. g., Williams v. Kozak, 280 F. 373 (C. A. 4th Cir.) ; Grumon 
vy. Raymond, 1 Conn. 40; Kennedy y. Terrill, Hardin (Ky.) 490; Shaw vy. Moon, 117 Ore. 
558, 245 P. 318; and against persons assisting in the execution of an illegal search. e, g., 
Hebrew v. Pulis, 72_N. J. L. 621, 625, 64 A. 121, 122 ; Cartwright v. Canode_ 138 S. W. 792 
(Tex. Civ. App.), aff'd, 106 Texas 502, 171 S. W. 696. One may also without liability use 
force to resist an unlawful search. E. g., Commonwealth vy. Martin, 105 Mass. 178; Bate 
¥. Mann, 27 N. C. 45. 

Statutory sanctions in the main provide for the punishment of one maliciously procuring 
a search warrant or willfully exceeding his authority in exercising it. 2. g., 18 U.S. C. 
(1946 ed.) §§ 630, 631 ; Ala. Code, Tit. 15, § 99 (1940) ; Ariz. Code Ann. § 44—3513 (1939) ; 
Fla. Stat. Ann. §§ 933.16, 933.17 (1944) ; Iowa Code §§ 751.38, 751.39 (1946) ; Mont. Rev. 
Code Ann. §§ 10948 10952 (1935) ; Nev. Comp. Laws §§ 10425, 10426 (1929) ; N. Y. Crim. 
Code § § 811, 812, N. Y. Penal Law § § 1786, 1847; N. D. Rev. Code § § 12-1707, 12-1708 
(1943) ; Okla. Stat. Ann., Tit. 21, §§536, 585, Tit. 22, §§ 1239, 1240 (1937) ; Ore. Comp. 
Laws Ann. § 26-1717 (1940); S. D. Code §§ 13.1218, 13.1234, 34.9904, 34.9905 (1939) ; 
Tenn. Code Ann. § 11905 (1934). Some statutes more broadly penalize unlawful searches, 
B. g., 18 U. §. C. (1946 ed.) § 53a; Idaho Code Ann. §§ 17-1004. 17-1024 (1932); Minn. 
Stat. §§ 613.54, 621.17 (1945) ; Va. Code Ann. § 4822d (Michie, 1942) ; Wash. Rev. Stat. 
Ann. §§ 2240-1, 2240-2. Virginia also makes punishable one who issues a general search 
warrant or a warrant unsupported by affidavit. Va. Code Ann. § 4822e (Michie, 1942). A 
few States have provided statutory civil remedies. See, e. g., Ga. Code Ann. § 27-301 
at: _ ant. — e. > § 698 a aware’ Miss. Code Ann. § 1592 (1942). 

€ one State, misuse of a search warrant may be an abuse of proces 
contempt of court. See Mich. Stat. Ann. § 27.511 f1938). ° re 
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evidence is a. remedy which directly serves only to protect those upon whose 
person or premises something incriminating has been found. We cannot, there- 
fore, regard it as a departure from basic standards to remand such persons, 
together with those who emerge scatheless from a search, to the remedies of pri- 
vate action and such protection as the internal discipline of the police, under the 
eyes of an alert public opinion, may afford. Granting that in practice the ex- 
clusion of evidence may be an effective way of deterring unreasonable searches, 
it is not for this Court to condemn as falling below the minimal standards as- 
sured by the Due Process Clause a State’s reliance upon other methods which, 
if consistently enforced, would be equally effective. Weighty testimony against 
such an insistence on our own view is furnished by the opinion of Mr. Justice 
(then Judge) Cardozo in People vy. Defore, 242 N. Y. 13, 150 N. E. 585.2 We 
cannot brush aside the experience of States which deem the incidence of such 
conduct by the police too slight to call for a deterrent remedy not by way of 
disciplinary measures but by overriding the relevant rules of evidence. There 
are, moreover, reasons for excluding evidence unreasonably obtained by the 
federal police which are less compelling in the case of police under State or local 
authority. The public opinion of a community can far more effectively be exerted 
against oppressive conduct on the part of police directly responsible to the 
community itself than can local opinion, sporadically aroused, be brought to 
bear upon remote authority pervasively exerted throughout the country. 


We hold, therefore, that in a prosecution in a State court for a State crime 
the Fourteenth Amendment does not forbid the admission of evidence ob- 
tained by an unreasonable search and seizure. And though we have inter- 
preted the Fourth Amendment to forbid the admission of such evidence, a 
different question would be presented if Congress under its legislative powers 
were to pass a statute purporting to negate the Weeks doctrine. We would 
then be faced with the problem of the respect to be accorded the legislative 
judgment on an issue as to which, in default of that judgment, we have been 
forced to depend upon our own. Problems of a converse character, also not 


- 


before us, would be presented should Congress under §5 of the Fourteenth 


e 


Amendment undertake to enforce the rights there guaranteed by attempting to 
make the Weeks doctrine binding upon the States. 
Affirmed. 


2“We hold, then, with the defendant that the evidence against him was the outcome of 
a trespass. ‘The oflicer might have been resisted, or sued for damages, or even prosecuted 
for oppression (Penal Law, §§ 1846, 1847). He was subject to removal or other discipline 
at the hands of his superiors. ‘These consequences are undisputed. The defendant would 
add another. We must determine whether evidence of criminality, procured by an act of 
trespass, is to be rejected as incompetent for the misconduct of the trespasser. .. . 
“Those judgments [Weeks v. United States and cases which followed it] do not bind us, 
for they construe provisions of the Federal Constitution, the Fourth and Fifth Amend- 
mane, not applicable to the States. Even though not binding, they merit our attentive 
serutiny. ... 
“In so holding [i. ¢., that evidence procured by unlawful search is not incompetent], we 
are not unmindful of the argument that unless the evidence is excluded, the statute becomes 
a form and its protection an illusion. This has a strange sound when the immunity is 
viewed in the light of its origin and history. The rule now embodied in the s‘atute was 
received into English law as the outcome of the prosecution of Wilkes and Entick .... 
Wilkes sued the messengers who had ransacked his papers, and recovered a verdict of 
£4,000 against one and £1,000 against the other. ntick, too, had a substantial ver- 
dict . . . . We do not know whether the public, represented by its juries is to-day more 
indifferent to its liberties than it was when the immunity was born. If so, the change of 
sentiment without more does not work a change of remedy. Other sanctions, penal and 
disciplinary, supplementing the right to damages, have already been enumerated. No doubt 
the protection of the statute would be greater from the point of view of the individual whose 
privacy had been invaded if the government were required to ignore what it had learned 
through the invasion. ‘The question is whether protection for the individual would not be 
gained at a disproportionate loss of protection for society. On the one side is the social 
need that crime shall be repressed. On the other, the social need that law shall not be 
sont ae yan one — 686) at = eo in any choice. The rule of the Adama 

is Me a strikes a balance between opposing in CT 

N. Y. at 19, 20, 24-25, 150 N. B. at 586-87, 587, 588-89. sad iets 7” 
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APPENDIX* 


TABLE A 


STATES WHICH OPPOSED THE WEEKS DOCTRINE BEFORE THE WEEKS CASE 
HAD BEEN DECIDED 


Shields v. State, 104 Ala. 35, 16 So. 85. 
Starchman v. State, 62 Ark, 538, 36 S. W. 940. 
State v. Griswold, 67 Conn. 290, 34 A. 1046. 
Williams v. State, 100 Ga. 511, 28 S. BE. 624. 
State v. Bond, 12 Idaho 424, 439, 86 P. 43, 47. 
Siebert v. People, 143 Tll. 571, 583, 32 N. EB. 431, 434. 
State v. Miller, 63 Kan. 62, 64 P. 1033. 
See State v. Gorham, 65 Me. 270, 272. 
Lawrence v. State, 103 Md. 17, 35, 68 A. 96, 103. 
Commonwealth v. Dana, 2 Mete. 329. 
People v. Aldorfer, 164 Mich. 676, 130 N. W. 351. 
State v. Strait, 94 Minn. 384, 102 N. W. 913. 
State v. Pomeroy, 130 Mo. 489, 32 S. W. 1002. 
See State v. Fuller, 34 Mont. 12, 19, 85 P. 369, 373. 
Geiger v. State, 6 Neb. 545. 
State v. Flynn, 36 N. H. 64. 

. People v. Adams, 176 N. Y. 351, 68 N. E. 636. 

- State v. Wallace, 162 N. C. 622, 78 S. E. 1. 
Silwa v. State, 6 Okla. Cr. 97, 116 P. 199. 
State v. McDaniel, 39 Ore. 161, 169-70, 65 P. 520, 523. 
State v. Atkinson, 40 S. C. 3638, 371, 18 S. E. 1021, 1024. 
State v. Madison, 23 S. D. 584, 591, 122 N. W. 647, 650. 
Cohn v. State, 120 Tenn. 61, 109 S. W. 1149. 
State v. Mathers, 64 Vt. 101, 23 A. 590. ; 
. State v. Royce, 38 Wash. 111, 80 P. 268. 

See State v. Edwards, 51 W. Va. 220, 229, 41 S. E. 429, 482-33. 


TABLE B 


STATE WHICH HAD FORMULATED THE WEEKS DOCTRINE 
BEFORE THE WEEKS DECISION 


State v. Sheridan, 121 Iowa 164, 96 N. W. 730. 
TABLE C 


STATES WHICH HAVE PASSED ON THE WEEKES DOCTRINE 
SINCE THE WEEKS CASE WAS DECIDED 


Every State except Rhode Island. But see State v. Lorenzo, 72 R. I. 175, 48 
A. 2d 407 (holding that defendant had consented to the search, but that, even 
if he had not and even if the federal rule applied, the evidence was admissible 
because no timely motion to suppress had been made). 


TasBLe D 


STATES WHICH PASSED ON THE WEEKS DOOTRINE FOR THE FIRST TIME 
AFTER THE WEEKS DECISION AND IN 80 DOING FOLLOWED IT 


Pia. Atz v. Andrews, 84 Fla. 438, 94 So. 329. 

Inp. Flum v. State, 193 Ind. 585, 141 N. E. 353. 

Ky. Youman v. Commonwealth, 189 Ky. 152, 224 S. W. 860. 
Miss. Tucker v. State, 128 Miss. 211, 90 So. 845. 

WIs. Hoyer v. State, 180 Wis. 407, 198 N. W. 89. 

Wro. State v. George, 32 Wyo. 223, 231 P. 683. 


*In the case of jurisdictions which have decided more than one case in point, the following 
Tables cite only the leading case. 
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TasLe BD 


STATES WHICH PASSED ON THE WEEKS DOCTRINE FOR THE FIRST TIMB 
AFTER THE WEEKS DECISION AND IN 80 DOING REJECTED IT 


ARIZ. Argetakis v. State, 24 Ariz. 599, 212 P. 372. 

Cauir. People v. Mayen, 188 Calif. 237, 205 P. 485 (adopting the general rule 
but distinguishing the cases then decided by this Court on the ground 
that they apply only when a timely motion for return of the property 
seized has been made). 

Coto. Massantonio v. People, T7 Colo. 392, 236 P. 1019. 

DEL. State v. Chuchola, 32 Del. 133, 120 A. 212 (distinguishing this Court’s 
decisions). 

La. State v. Fleckinger, 152 La. 337, 98 So. 115. The constitutional conven- 
tion of 1921 refused to adopt an amendment incorporating the federal 
rule. See State v. Eddins, 161 La. 240, 108 So. 468. 

NEV. State v. Chin Gim, 47 Nev. 431, 224 P. 798. 

N. J. State v. Black, 5 N. J. Misc. 48, 185 A. 685. 

N.M. State v. Dillon, 34 N. M. 366, 281 P. 474. 

N.D. State v. Fahn, 53 N. D. 203, 205 N. W. 67. 

OHIO State v. Lindway, 131 Ohio St. 166, 2 N. E. 2d 490. 

Pa. Commonwealth v. Dabbierio, 290 Pa. 174, 138 A. 679. 

Tex. Welchek v. State, 93 Tex. Cr. Rep. 271, 247 S. W. 524. In 1925 a statute 
changed the rule by providing that “No evidence obtained by an officer 
or other person in violation of any provisions of the Constitution or 
laws of the State of Texas, or of the Constitution of the United States 
of America, shall be admitted in evidence against the accused on the 
trial of any criminal case.” Texas Laws 1925, c. 49, as amended, 2 
Vernon’s Tex. Stat., 1948 (Code of Crim. Proc.), Art. 727a. 

Uraun State v. Aime, 62 Utah 476, 220 P. 704. 

Va. Hall v. Commonwealth, 138 Va. 727, 121 S. E. 154. 


TABLE F 


STATES WHICH, AFTER THE WEL£KS DECISION, OVERRULED OR DISTINGUISHED PRIOR 
CONTRARY DECISIONS 


IpaHo Idaho expressly refused to follow the Weeks decision in State v. Myers, 
36 Idaho 396, 211 P. 440, but repudiated the Myers case and adopted the 
federal rule in State v. Arregui, 44 Idaho 438, 254 P. 788. 

ILL. After two cases following the former state rule, Lllinois adopted the 
federal rule in People v. Castree, 311 Ill. 392, 143 N. E. 112. 

Micu. Peopie v. Marvhausen, 204 Mich. 559, 171 N. W. 557 (distinguishing 
earlier cases on the ground that in them no preliminary motion to 
suppress had been made). 

Mo. State v. Graham, 295 Mo. 695, 247 S. W. 194, supported the old rule in 
a dictum, but the federal rule was adopted in State v. Owens, 302 Mo. 
348, 259 S. W. 100 (distinguishing earlier cases on the ground that in 
them no preliminary motion to dismiss had been made). 

Mont. State ex rel. King v. District Court, 70 Mont. 191, 224 P. 862. 

Oxia. Gore v. State, 24 Okla. Cr. 394, 218 P. 545. 

8. D. State v. Gooder, 57 S. D. 619, 234 N. W. 610. But cf. S. D. Laws 1935, 
ec. 96, now 8S. D. Code § 34.1102 (1939), amending Rev. Code 1919, 
§ 4606 (all evidence admissible under a valid search warrant is admissi- 
ble notwithstanding defects in the issuance of the warrant). 

TeNN. Hughes v. State, 145 Tenn. 544, 238 8S. W. 588 (distinguishing Cohn v. 
State, supra, Table A). 

Wasu. State v. Gibbons, 118 Wash. 171, 203 P. 390. 

W.Va. State v. Andrews, 91 W. Va. 720, 114 S. B. 257 (distinguishing earlier 
cases). 

Tasre G 


STATES WHICH, AFTER THE WEEKS DECISION, REVIEWED PRIOR CONTRARY DECISIONS 
AND IN SO DOING ADHERED TO THOSE DECISIONS 


ALA. Banks v. State, 207 Ala. 179, 98 So. 293. 

ARK. Benson v. State, 149 Ark. 633, 233 S. W. 758. 
Conn. State v. Reynolds, 101 Conn. 224, 125 A. 636. 
GA. Jackson vy. State, 156 Ga. 647, 119 S. E. 525. 


CONS TS 
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KAN. State v. Johnson, 116 Kan. 58, 226 P. 245. 

ME. State v. Schoppe, 113 Me. 10, 16, 92 A. 867, 869 (alternative holding, 
not noticing Weeks). 

Mp. Meisinger v. State, 155 Md. 195, 141 A. 536, 142 A. 190. But cf. Md. 
Laws 1929, c. 194, as amended, Md. Code Ann., Art. 35, §5 (1947 
Supp.) (in trial of misdemeanors, evidence obtained by illegal search 
and seizure is inadmissible). 

Mass. Commonwealth v. Wilkins, 243 Mass. 356, 138 N. E. 11. 

Minn. State v. Pluth, 157 Minn. 145, 195 N. W. 789. 

NEB. Billings vy. State, 109 Neb. 596, 191 N. W. 721. 

N. H. State v. Agalos, 79 N. H. 241, 242, 107 A. 314, 315 (not noticing Weeks). 

N. Y¥. People v. Defore, 242 N. Y. 13, 150 N. E. 585; People v. Richter’s Jewelers, 
291 N. Y. 161, 169, 51 N. E. 2d 690, 693 (holding that adoption of 
Amendment to State Constitution in same language as Civil Rights 
Law construed in the Defore case is not occasion for changing inter- 
pretation, especially since proceedings of the convention which framed 
the amendment show that no change was intended). 

N. C. State v. Simmons, 183 N. C. 684, 110 8S. E. 591 (distinguishing between 
evidentiary articles and corpus delicti). 

ORE. See State v. Folkes, 174 Ore. 568, 588-89, 150 P. 2d 17, 25. But see 
State v. Laundy, 103 Ore. 448, 493-95, 204 P. 958, 974~—75. 

8. C. After granting a motion to return illegally seized property in Blacks- 
burg v. Beam, 104 8. C. 146, 88 §S. E. 441, South Carolina reaffirmed 
its agreement with the general rule in State v. Green, 121 8S. C. 230, 
114 8. EB. 317. 

Vr. State v. Stacy, 104 Vt. 379, 401, 160 A. 257, 266. 


TABLE H 
STATE WHICH HAS REPUDIATED ITS PRIOR FORMULATION OF THE WEEKS DOCTRINE 


Iowa State v. Rowley, 197 Iowa 977, 195 N. W. 881 (withdrawing earlier 
opinion in 187 N. W. 7). 
TABLE I 


SUMMARY OF PRESENT POSITION OF STATES WHICH HAVE PASSED ON THE 
WEEKS DOCTRINE 


(a) States that reject Weeks: 

Ala., Ariz., Ark., Calif., Colo., Conn., Del., Ga., Iowa, Kan., La., Me., Md., 
Mass., Minn., Neb., Nev., N. H., N. J., N. M., N. ¥., N. C., N. D., Ohio, Oreg., Pa., 
8. C., Texas, Utah, Vt., Va. 

(b) States that are in agreement with Weeks: 

Fla., Idaho, Ill., Ind., Ky., Mich., Miss., Mo., Mont., Okla., S. D., Tenn., Wash., 
W. Va., Wis., Wyo. 

TABLE J 


JURISDICTIONS OF THE UNITED KINGDOM AND THE BRITISH COMMONWEALTH OF 
NATIONS WHICH HAVE HELD ADMISSIBLE EVIDENCE OBTAINED BY ILLEGAL SEARCH 
AND SEIZURE 


AUSTRALIA Miller v. Noblet, [1927] S. A. S. 385. 
CANADA 
ALTA. Rez v. Nelson, [1922] 2 W. W. R. 381, 69 D. L. R. 180. 
MAN. Rez v. Duroussel, 41 Man. 15, [1933] 2. D. L. R. 446. 
ONT. Regina v. Doyle, 12 Ont. 347. 
Sask. Rez v. Kostachuk, 24 Sask. 485, 54 Can. C. C. 189. 
ENGLAND’ See Elias v. Pasmore, [1934] 2 K. B. 164. 


INDIA 
ALL. Ali Ahmad Khan v. Emperor, 81 I. C. 615 (1). 
CAL. Baldeo Bin v. Emperor, 142 I. C. 639. 


Rana. Chwa Hum Htive v. Emperor, 143 I. C. 824. 
ScoTrLanp See Hodgson v. Macpherson, [1913] S.C. (J.) 68, 73. 


Mr. JUSTICE BLACK, concurring. 
In this case petitioner was convicted of a crime in a state court on evidence 


obtained by a search and seizure conducted in a manner that this Court has 
held “unreasonable” and therefore in violation of the Fourth Amendment. And 
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under a rule of evidence adopted by this Court evidence so obtained by federal 
officers cannot be used against defendants in federal courts. For reasons stated 
in my dissenting opinion in Adamson vy. California, 332 U. S. 46, 68, I agree 
with the conclusion of the Court that the Fourth Amendment's prohibition of 
“unreasonable searches and seizures” is enforceable against the states. Conse- 
quently, I should be for reversal of this case if I thought the Fourth Amend- 
ment not only prohibited “unreasonable searches and seizures,” but also, of 
itself, barred the use of evidence so unlawfully obtained. But I agree with 
what appears to be a plain implication of the Court’s opinion that the federal 
exclusionary rule is not a command of the Fourth Amendment but is a judicially 
created rule of evidence which Congress might negate. See McNabb v. United 
States, 318 U. 8S. 332. This leads me to concur in the Court’s judgment of 
affirmance. 

It is not amiss to repeat my belief that the Fourteenth Amendment was in- 
tended to make the Fourth Amendment in its entirety applicable to the states. 
The Fourth Amendment was designed to protect people against unrestrained 
searches and seizures by sheriffs, policemen and other law enforcement officers. 
Such protection is an essential in a free society. And I am unable to agree 
that the protection of people from over-zealous or ruthless state officers is any 
less essential in a country of “ordered liberty” than is the protection of people 
from over-zealous or ruthless federal officers. Certainly there are far more 
state than federal enforcement officers and their activities, up to now, have 
more frequently and closely touched the intimate daily lives of people than 
have the activities of federal officers. A state officer’s “knock at the door... . 
as a prelude to a search, without authority of law,” may be, as our experience 
shows, just as ominous to “ordered liberty” as though the knock were made 
by a federal officer. 


Mr. JusTICcE DouGLas, dissenting. 


I believe for the reasons stated by Mr. Justice Buiack in his dissent in Adam- 
son v. California, 332 U. S. 46, 68, that the Fourth Amendment is applicable 
to the States. I agree with Mr. Justice Murpnuy that the evidence obtained 
in violation of it must be excluded in state prosecutions as well as in federal 
prosecutions, since in absence of that rule of evidence the Amendment would 
have no effective sanction. I also agree with him that under that test this evi- 


dence was improperly admitted and that the judgments of conviction must be 
reversed. 


Mr. Justice MurpHuy, with whom Mr. Justice RUTLEDGE joins, dissenting. 


It is disheartening to find so much that is right in an opinion which seems 
to me so fundamentally wrong. Of course I agree with the Court that the 
Fourteenth Amendment prohibits activities which are proscribed by the search 
and seizure clause of the Fourth Amendment See my dissenting views, and 
those of Mr. Justice Biack, in Adamson v. California, 332 U. 8S. 46, 68, 123. 
Quite apart from the blanket application of the Bill of Rights to the States, a 
devotee of democracy would ill suit his name were he to suggest that his home’s 
protection against unlicensed governmental invasion was not “of the very essence 
of a scheme of ordered liberty.” Palko v. Connecticut, 302 U. 8S. 319, 325. It 
is difficult for me to understand how the Court can go this far and yet be un- 
willing to make the step which can give some meaning to the pronouncements 
it utters. 

Imagination and zeal may invent a dozen methods to give content to the com- 
mands of the Fourth Amendment. But this Court is limited to the remedies 
currently available. It cannot legislate the ideal system. If we would attempt 
the enforcement of the search and seizure clause in the ordinary case today, we 
are limited to three devices: judicial exclusion of the illegally obtained evidence ; 
criminal prosecution of violators; and civil action against violators in the action 
of trespass. 

Alternatives are deceptive. Their very statement conveys the impression that 
one possibility is as effective as the next In this case their statement is blind- 
ing. For there is but one alternative to the rule of exclusion. That is no sanc- 
tion at all. 

This has been perfectly clear since 1914, when a unanimous Court decided 
Weeks v. United States, 232 U. 8S. 383, 393. “If letters and private documents 
can thus be seized and held and used in evidence against a citizen accused of 
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an offense,” we said, “the protection of the Fourth Amendment declaring his 
right to be secure against such searches and seizures is of no value, and, so far 
as those thus placed are concerned, might as well be stricken from the Consti- 
tution.” “It reduces the Fourth Amendment to a form of words.” Holmes J,, 
for the Court, in Silverthorne Lumber Co. v. United States, 251 U. S. 385, 392. 

Today the Court wipes those statements from the books with its bland citation 
of “other remedies.” Little need be said concerning the possibilities of criminal 
prosecution. Self-scrutiny is a lofty ideal, but its exaltation reaches new heights 
if we expect a District Attorney to prosecute himself or his associates for well- 
meaning violations of the search and seizure clause during a raid the District 
Attorney or his associates have ordered.* But there is an appealing ring in 
another alternative. A trespass action for damages is a venerable means of 
securing reparation for unauthorized invasion of the home. Why not put the 
old writ to a new use? When the Court cites cases permitting the action, the 
remedy seems complete. 

But what an illusory remedy this is, if by “remedy” we mean a positive 
deterrent to police and prosecutors tempted to violate the Fourth Amendment. 
The appealing ring softens when we recall that in a trespass action the measure 
of damages is simply the extent of the injury to physical property. If the 
officer searches with care, he can avoid all but nominal damages—a penny, or 
a dollar. Are punitive damages possible? Perhaps. But a few states permit 
none, whatever. the circumstances.? In those that do, the plaintiff must show 
the real ill will or malice of the defendant,’ and surely it is not unreasonable 
to assume that one in honest pursuit of crime bears no malice toward the 
search victim. If that burden is carried, recovery may yet be defeated by the 
rule that there must be physical damages before punitive damages may be 
awarded.* In addition, some states limit punitive damages to the actual ex- 
penses of litigation. See 61 Harv. L. Rev. 113, 119-120. Others demand some 
arbitrary ratio between actual and punitive damages before a verdict may 
stand. See Morris, Punitive Damages in Tort Cases, 44 Harv. L. Rev. 1173, 
1180-1181. Even assuming the ill will of the officer, his reasonable grounds for 
belief that the home he searched harbored evidence of crime is admissible in 
mitigation of punitive damages. Gamble v. Keyes, 35 8S. D. 644, 153 N. W. 888; 
Simpson v. McCaffrey, 13 Ohio 508. The bad reputation of the plaintiff is like- 
wise admissible. Ban/fill v. Byrd, 122 Miss. 288, 84 So. 227. If the evidence 
seized was actually used at a trial, that fact has been held a complete justifica- 
tion of the search, and a defense against the trespass action. Hlias v. Pasmore 
[19384] 2 K. B. 164. And even if the plaintiff hurdles all these obstacles, and 
gains a substantial verdict, the individual officer’s finances may well make the 
judgment useless—for the municipality, of course, is not liable without its con- 
sent. It is surprising that there is so little in the books concerning trespass 
actions for violation of the search and seizure clause? 

The conclusion is inescapable that but one remedy exists to deter violations 
of the search and seizure clause. That is the rule which excludes illegally 
obtained evidence. Only by exclusion can we impress upon the zealous prose- 
eutor that violation of the Constitution will do him no good. And only when 
that point is driven home can the prosecutor be expected to emphasize the 
importance of observing constitutional demands in his instructions to the 
police. 

If proof of the efficacy of the federal rule were needed, there is testimony in 
abundance in the recruit training programs and in-service courses provided 


2See Pound, Criminal Justice in America (New York, 1930) : “Under our legal system the 
ey of the prosecutor is hard, and the need of ‘getting results’ puts pressure Upon prosecutors 
“ lge in that lawless enforcement of law which produces a vicious circle of 
ew ect for law.” P. 186. 
And note the statement of the Wickersham Commission, with reference to arrests: 
in case of persons of no influence or little or no means the legal restrictions are 
not likely to give an officer serious trouble.” II National Commission on Law Observance 
and Enforcement, Report on Criminal Procedure (1931), p. 19. 
2 See McCormick, Damages, § 78. See Willis, Measure of, yaomagne When Property is 
ote Taken by a Private Individual, 22 Harv. L. Rev. 4 
8Jd.,§ 79. See Fennemore v. Armstrong, 29 Del. 35, 96 A. 204. 
«“Tt fs a well settled and almost universally accepted rule in the law of damages that 
a finding of exemplary damages must be predicated upon a finding of actual damages.” 


17 Iowa L. Rev. 413, 414. This appears to be an overstatement. See McCormick, supra, 
§ 83; Restatement IV, Torts, § 908, comment c, 


“ 
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the police in states which follow the federal rule.. St. Louis, for example, 
demands extensive training in the rules of search and seizure, with emphasis 
upon the ease with which a case may collapse if it depends upon evideuce 
obtained unlawfully. Current court decisions are digested and read at roll 
calis. The same general pattern prevails in Washington, D. C° In Dallas, 
officers are thoroughly briefed and instructed that “the courts will follow the 
rules very closely and will detect any frauds.”* In Milwaukee, a stout volume 
on the law of arrest and search and seizure is made the basis of extended in- 
struction. Officer preparation in the applicable rules in Jackson, Mississippi, 
has included the lectures of an Associate Justice of the Mississippi Supreme 
Court. The instructions on evidence and search and seizure given to trainees 
in San Antonio carefully note the rule of exclusion in Texas, and close with 
this statement: ‘Every police officer should know the laws and the rules of 
evidence. Upon knowledge of these facts determines whether the... defendant 
w'll be convicted or acouitted. ... When you investigate a case... remember 
throughout your investigation that only admissible evidence can be used.” 

But in New York City, we are informed simply that “copies of the State Penal 
Law and Code of Criminal Procedure” are given to officers, and that they are 
“kept advised” that illegally obtained evidence may be admitted in New York 
courts. In Baltimore, a “Digest of Laws” is distributed, and it is made clear that 
the statutory section excluding evidence “is limited in its application to the trial 
of misdemeanors. . . . It would appear... that .. . evidence illegally obtained 
may still be admissible in the trial of felonies.” In Cleveland, recruits and other 
officers are told of the rules of search and seizure, but “instructed that it is ad- 
missible in the courts of Ohio. The Ohio Supreme Court has indicated very 
definitely and clearly that Ohio belongs to the ‘admissionist’ group of states 
when evidence obtained by an illegal search is presented to the court.” A similar 
pattern emerges in Birmingham, Alabama. 

The contrast between states with the federal rule and those without it is 
thus a positive demonstration of its efficacy. There are apparent exceptions to 
the contrast—Denver, for example, appears to provide as comprehensive a series 
of instructions as that in Chicago, although Colorado permits introduction of 
the evidence and Illinois does not. And, so far as we can determine from letters, 
a fairly uniform standard of officer instruction appears in other cities, irrespec- 
tive of the local rule of evidence. But the examples cited above serve to ground 
an assumption that has motivated this Court since the Weeks case: that this is 
an area in which judicial! action has positive effect upon the breach of law; and 
that, without judicial action, there are simply no effective sanctions presently 
available. 

I cannot believe that we should decide due process questions by simply taking 
a pool of the rules in various jurisdictions, even if we follow the Palko “test.” 
Today’s decision will do inestimable harm to the cause of fair police methods 
in our cities and states. Even more important, perhaps, it must have tragic 
effect upon public respect for our judiciary. For the Court now allows what 
is indeed shabby business : lawlessness by officers of the law. 

Since the evidence admitted was secured in violation of the Fourth Amend- 
ment, the judgment should be reversed. 


Mr. JUSTICE RUTLEDGE, dissenting. 


“Wisdom too often never comes, and so one ought not to reject it merely be- 
cause it comes late.” Similarly, one should not reject a piecemeal wisdom, 
merely because it hobbles toward the truth with backward glances. Accordingly, 


5 The material which follows is gleaned from letters and other material from Commis- 
sioners of Police and Chiefs of Police in twenty-six cities. Thirty-eight large cities in the 
United States were selected at random, and inquiries directed concerning the instructions 
provided police on the rules of search and seizure. Twenty-six replies have been received 
to date. ‘Those of any significance are mentioned in the text of this opinion. The sample 
is believed to be representative, but it cannot, of course, substitute for a thoroughgoing 
comparison of present-day police procedures by a completely objective observer. A study 
of this kind would be of inestimable value. 

*F. g., Assistant Sunerinterdent Truseott’s letter to the Washington Police Force of 
January 3, 1949, concerning McDonald v. United States, 335 U.S. 451. 

7 Recently lectures have included two pages of discussion of the opinions in Harris v. 
United States. 331 U. S. 145. 

8 Chief of Police John W. Polcyn notes, in a Foreword to the book, that officers were 
often not properly informed with respect to searches and seizures before thorouchgoing 
instruction was undertaken. One of their fears was that of “losing their cases in court, 
only because they neglected to do what they might have done with full legal sanction at 
the time of the arrest, or did what they had no legal right to do at such time.” 


ee 


IC 








ir we Se 


. www. 


ree ™ 8h Oe oP Rr Ul ‘ese orrw= Ww WW 2S 


ss ’ Sev om ie lhl |lUS SY Oe 


corte we 


re SO ee DD 


re. 


WIRETAPPING 117 


although I think that all “the specific guarantees of the Bill of Rights should be 
earried over intact into the first section of the Fourteenth Amendment,” Adam- 
son v. California, 332 U. S. 46, dissenting opinion at 124, I welcome the fact that 
the Court, in its slower progress toward this goal, today finds the substance of 
the Fourth Amendment “to be implicit in the concept of ordered liberty, and 
thus, through the Fourteenth Amendment, ... valid as against the states.” 
Palko v. Connecticut, 302 U. 8S. 319, 325. 

But I reject the Court’s simultaneous conclusion that the mandate embodied 
in the Fourth Amendment, although binding on the states, does not carry with it 
the one sanction—exclusion of evidence taken in violation of the Amendment’s 
terms—failure to observe which means that “the protection of the Fourth 
Amendment ... might as well be stricken from the Constitution.” Weeks v. 
United States, 232 U. S. 383, 393. For I agree with my brother Murpnuy’s 
demonstration that the Amendment without the sanction is a dead letter. 
Twenty-nine years ago this Court, speaking through Justice Holmes, refused to 
permit the Government to subpoena documentary evidence which it had stolen, 
copied and then returned, for the reason that such a procedure “reduces the 
Fourth Amendment to a form of words.” Silverthorne Lumber Co. v. United 
States, 251 U. S. 385, 392. But the version of the Fourth Amendment today held 
applicable to the states hardly rises to the dignity of a form of words; at best 
it is a pale and frayed carbon copy of the original, bearing little resemblance 
to the Amendment the fulfillment of whose command I had heretofore thought 
to be “an indispensable need for a democratic society.” Harris v. United States, 
331 U. 8. 145, dissenting opinion at 161. 

I also reject any intimation that Congress could validly enact legislation per- 
mitting the introduction in federal courts of evidence seized in violation of the 
Fourth Amendment. I had though that issue settled by this Court’s invalidation 
on dual grounds, in Boyd v. United States, 116 U. 8S. 616, of a federal statute 
which in effect required the production of evidence thought probative by Gov- 
ernment counsel—the Court there holding the statute to be “obnoxious to the 
prohibition of the Fourth Amendment of the Constitution, as well as of he 
Fifth.” Jd. at 682. See Adams v. New York, 192 U. S. 585, 597, 598. The view 
that the Fourth Amendment itself forbids the introduction of evidence illegally 
obtained in federal prosecutions is one of tong standing and firmly established. 
See Olmstead v. United States, 277 U. S. 488, 462. It is too late in my judgment 
to question it now. We apply it today in Lustig v. United States, post, p. 74. 

As Congress and this Court are, in my judgment, powerless to permit the 
admission in federal courts of evidence seized in defiance of the Fourth Amend- 
ment, so I think state legislators and judges—if subject to the Amendment, as I 
believe them to be—may not lend their offices to the admission in state courts of 
evidence thus seized. Compliance with the Bill of Rights betokens more than 
lip service. 

The Court makes the illegality of this search and seizure its inarticulate prem- 
ise of decision. I acquiesce in that premise and think the convictions should 
be reversed. 

Mr. Justice Murpny joins in this opinion. 


SUPREME COURT OF THE UNITED STATES 
No. 83,—October Term, 1951 


ROCHIN UV. CALIFORNIA 
[January 2, 1952] 


CERTIORARI TO THE DISTRICT COURT OF APPEAL FOR THE SECOND APPELLATE DISTRICT 
OF CALIFORNIA 


Mr. JUSTICE FRANKFURTER delivered the opinion of the Court. 


Having “some information that [the petitioner here] was selling narcotics,” 
three deputy sheriffs of the County of Los Angeles, on the morning of July 1, 
1949, made for the two-story dwelling house in which Rochin lived with his 
mother, common-law wife, brothers and sisters. Finding the outside door open, 
they entered and then forced open the door to Rochin’s room on the second floor. 
Inside they found petitioner sitting partly dressed on the side of the bed, upon 
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which his wife was lying. On a “night stand’ beside the bed the deputies spied 
two capsules. When asked “Whose stuff is this?” Rochin seized the capsules 
and put them in his mouth. A struggle ensued, in the course of which the three 
officers “jumped upon him” and attempted to extract the capsules. The force 
they applied proved unavailing against Rochin’s resistance. He was handcuffed 
and taken to a hospital. At the direction of one of the officers a doctor forced 
an emetic solution through a tube into Rochin’s stomach against his will. This 
“stomach pumping” produced vomiting. In the vomited matter were found two 
capsules which proved to contain morphine. 

Rochin was brought to trial before a California Superior Court, sitting without 
a jury, on the charge of possessing “a preparation of morphine” in violation of 
the California Health and Safety Code, 1947, § 11,500. Rochin was convicted 
and sentenced to sixty days’ imprisonment. The chief evidence against him 
was the two capsules. They were admitted over petitioner’s objection, although 
the means of obtaining them was frankly set forth in the testimony by one of 
the deputies, substantially as here narrated. 

On appeal, the District Court of Appeals affirmed the conviction, despite the 
finding that the officers “were guilty of unlawfully breaking into and entering 
defendant’s room and were guilty of unlawfully assaulting and battering de 
fendant while in the room,” and “were guilty of unlawfully assaulting, battering, 
torturing and falsely imprisoning the defendant at the alleged hospital.” 101 
Cal. App. 2d 140, 148, 225 P. 2d 1, 3. One of the three judges, while. finding 
that “the record in this case reveals a shocking series of violations of con- 
stitutional rights,” concurred only because he felt bound by decisions of his 
Supreme Court. These, he asserted, “have been looked upon by law enforce- 
ment officers as an encouragement, if not an invitation, to the commission of 
such lawiess acts.” IJbid. The Supreme Court of California denied without opin- 
ion Rochin’s petition for a hearing.’ Two justices dissented from this denial, 
and in doing so expressed themselves thus: “...a conviction which rests 
upon evidence of incriminating objects obtained from the body of the accused 
by physical abuse is as invalid as a conviction which rests upon a verbal con- 
fession extracted from him by such abuse. ... Had the evidence forced from 
the defendant’s lips consisted of an oral confession that he illegally possessed 
a drug... he would have the protection of the rule of law which excludes 
coerced confessions from evidence. But because the evidence forced from his 
lips consisted of real objects the People of this state are permitted to base a 
conviction upon it. [We] find no valid ground of distinction between a verbal 
confession extracted by physical abuse and a confession wrested from defend- 
oars body by physical abuse.” 101 Cal App. 2d 148, 149-150, 225 P. 2d 913, 

17-918. 

This Court granted certiorari, 341 U. S. 989, because a serious question is 
raised as to the limitations which the Due Process Clause of the Fourteenth 
Amendment imposes on the conduct of criminal proceedings by the States. 

In our federal system the administration of criminal justice is predominantly 
committed to the care of the States. The power to define crimes belongs to 
Congress only as an appropriate means of carrying into execution its limited 
grant of legislative powers. U.S. Const., Art. I, § 8, cl. 18. Broadly speaking, 
crimes in the United States are what the laws of the individual States make 
them, subject to the limitations of Art. I, § 10, cl. 1, in the original Constitution, 
prohibiting bills of attainder and ex post facto laws, and of the Thirteenth and 
Fourteenth Amendments. 

These limitations, in the main, concern not restrictions upon the powers of 
the States to define crime, except in the restricted area where federal authority 
has preempted the field, but restrictions upon the manner in which the States 
may enforce their penal codes. Accordingly, in reviewing a State criminal 
conviction under a claim of right guaranteed by the Due Process Clause of the 
Fourteenth Amendment, from which is derived the most far-reaching and most 
frequent federal basis of challenging State criminal justice, “‘we must be deeply 
mindful of the responsibilities of the States for the enforcement of criminal 
laws, and exercise with due humility our merely negative function in subjecting 
convictions from state courts to the very narrow scrutiny which the Due Process 
Clause of the Fourteenth Amendment authorizes.” Malinski v. New York, 324 


2The petition for a hearing is addressed to the discretion of the California Supreme 
Court and a denial has apparently the same significance as the denial of certiorari in this 
Court. Cal. Const., Art. VI, §§ 4, 4c; “Rules on Appeal,” Rules 28, 29, 36 Cal. 2d 24-25 
(1951). See 3 Stan. L. Rev. 243-269 (1951). 
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U. S. 401, 412, 418. Due process of law, “itself a historical product,” Jackman 
v. Rosenbaum Co., 260 U. 8. 22, 31, is not to be turned into a destructive dogma 
against the States in the administration of their systems of criminal justice. 

However, this Court too has its responsibility. Regard for the requirements 
of the Due Process Clause “inescapably imposes upon this Court an exercise of 
judgment upon the whole course of the proceedings [resulting in a conviction] in 
order to ascertain whether they offend those canons of decency and fairness 
which express the notions of justice of English-speaking peoples even toward 
those charged with the most heinous offenses.” Malinski v. New York, supra, 
at 416-417. These standards of justice are not authoritatively formulated any- 
where as though they were specifics. Due process of law is a summarized 
constitutional guarantee of respect for those personal immunities which, as Mr. 
Justice Cardozo twice wrote for the Court, are “so rooted in the traditions and 
conscience of our people as to be ranked as fundamental,” Snyder v. Massachu- 
setts, 201 U. S. 97, 105, or are “implicit in the concept of ordered liberty.” 
Palko v. Connecticut, 302 U. S. 319, 325. 

The Court’s function in the observance of this settled conception of the Due 
Process Clause does not leave us without adequate guides in subjecting State 
criminal procedures to constitutional judgment. In dealing not with the ma- 
chinery of government but with human rights, the absence of formal exactitude, 
or want of fixity of meaning, is not an unusual or even regrettable attribute of 
constitutional provisions. Words being symbols do not speak without a gloss. 
On the one hand the gloss may be the deposit of history, whereby a term gains 
technical content. Thus the requirements of the Sixth and Seventh Amendments 
for trial by jury in the federal courts have a rigid meaning. No changes or 
chances can alter the content of the verbal symbol of “jury”’—a body of twelve 
men who must reach a unanimous conclusion if the verdict is to go against the 
defendant.* On the other hand, the gloss of some of the verbal symbols of the 
Constitution does not give them a fixed technical content. It exacts a continu- 
ing process of application. 

When the gloss has thus not been fixed but is a function of the process of 
judgment, the judgment is bound to fall differently at different times and 
differently at the same time through different judges. Even more specific 
provisions, such as the guaranty of freedom of speech and the detailed protection 
against unreasonable searches and seizures, have inevitably evoked as sharp 
divisions in this Court as the least specific and most comprehensive protection 
of liberties, the Due Process Clause. 

The vague contours of the Due Process Clause do not leave judges at large.‘ 
We may not draw on our merely personal and private notions and disregard 
the,limits that bind judges in their judicial function. Even though the concept 
of due process of law is not final and fixed, these limits are derived from con- 
siderations that are fused in the whole nature of our judicial process. See 
Cardozo, The Nature of the Judicial Process; The Growth of the Law; The 
Paradoxes of Legal Science. These are considerations deeply rooted in reason 
and in the compelling traditions of the legal profession. The Due Process Clause 
places upon this Court the duty of exercising a judgment, within the narrow 
confines of judicial power in reviewing State convictions, upon interests of 
society pushing in opposite directions. 


2 What is here summarized was deemed by a majority of the Court, in Malinski v. New 
York, 324 U. S. 401, 412 and 438, to be “‘the controlling principles upon which this Court 
reviews on constitutional grounds a state court conviction fer crime.’”’ They have been 
applied by this Court many times, long before and since the Malinski case. 

This is the federal jury required constitutionally although England and at least half 
ef the States have in some civil cases juries which are composed of less than 12 or whose 
verdict may be less than unanimous. See County Courts Act, 1934, 24 & 25 Geo. V. 
ec. 53, § 93: Arizona State Legislative Bureau, Legislative Briefs No. 4, Grand and Petit 
Juries in the United States, v—vi (Feb. 15, 1940); The Council of State Governments, 
The Book of the States, 1950-1951, 515. 

* Burke’s observations on the method of ascertaining law by judges are pertinent: 

“Your committee do not find any positive law which binds the judges of the courts in 
Westminster-hall publicly to give a reasoned opinion from the bench, in support of their 
judgment upon matters that are stated before them. 3ut the course hath prevailed from the 
oldest times. It had been so general and so uniform, that it must be considered as the law 
ef the land.” Report of the Committee of Managers on the Causes of the Duration of 
Mr. Hastings’s Trial, 4 Speeches of Edmund Burke (1816) 200-201. 

And Burke had an answer for those who argue that the liberty of the citizen cannot be 
adequately protected by the flexible conception of due process of law : 

“. . . the English jurisprudence has not any other sure foundation, nor consequently 
the lives and properties of the subject any sure hold, but in the maxims, rules, and 
principles, and juridical traditionary line of decisions ....” Id., at 201. 
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Due process of law thus conceived is not to be derided as resort to a revival 
of “natural law.”* ‘To believe that this judicial exercise of judgment could be 
avoided by freezing “due process of law” at some fixed stage of time or thought 
is to suggest that the most important aspect of constitutional adjudication is a 
function for inanimate machines and not for judges, for whom the independence 
safeguarded by Article III of the Constitution was designed and who are pre- 
sumably guided by established standards of judicial behavior. Even cybernetics 
has not yet made that haughty claim. To practice the requisite detachment and 
to achieve sufficient objectivity no doubt demands of judges the habit of self- 
discipline and self-criticism, incertitude that one’s own views are incontestable 
and alert tolerance toward views not shared. But these are precisely the presup- 
positions of our judicial process. They are precisely the qualities society has a 
right to expect from those entrusted with ultimate judicial power. 

Restraints on our jurisdiction are self-imposed only in the sense that there is 
from our decisions no immediate appeal short of impeachment or constitutional 
amendment. But that does not make due process of law a matter of judicial 
caprice. The faculties of the Due Process Clause may be indefinite and vague, 
but the mode of their ascertainment is not self-willed. In each case “due 
process of law” requires an evaluation based on a disinterested inquiry pursued 
in the spirit of science, on a balance order of facts exactly and fairly stated, on 
the detached consideration of conflicting claims, see Hudson County Water Co. 
v. McCarter, 209 U. S. 349, 355, on a judgment not ad hoc and episodic but duly 
mindful of reconciling the needs both of continuity and of change in a progres- 
Sive society. 

Applying these general considerations to the circumstances of the present 
case, we are compelled to conclude that the proceedings by which this conviction 
was obtained do more than offend some fastidious squeamishness or private 
sentimentalism about combatting crime too energetically. This is conduct that 
shocks the conscience. Illegally breaking into the privacy of the petitioner, the 
struggle to open his mouth and remove what was there, the forcible extraction of 
his stomach’s contents—this course of proceeding by agents of government to 
obtain evidence is bound to offend even hardened sensibilities. They are 
methods too close to the rack and the screw to permit of constitutional 
differentiation. 

It has long since ceased to be true that due process of law is heedless of the 
means by which otherwise relevant and credible evidence is obtained. This was 
not true even before the series of recent cases enforced the constitutional prin- 
ciple that the States may not base convictions upon confessions, however much 
verified, obtained by coercion. These decisions are not arbitrary exceptions to 
the comprehensive right of States to fashion their own rules of evidence for 
criminal trials. They are not sports in our constitutional law but applications 
of a general principle. They are only stances of the general requirement that 
States in their prosecutions respect certain decencies of civilized conduct. Due 
process of law, as a historic and generative principle, precludes defining, and 
thereby confining, these standards of conduct more precisely than to say that 
convictions cannot be brought about by methods that offend ‘‘a sense of justice.” 
See Mr. Chief Justice Hughes, speaking for a unanimous Court in Brown v. 
Mississippi, 297 U. S. 278, 285-286. It would be a stultification of the responsi- 
bility which the course of constitutional history has cast upon this Court to 
hold that in order to convict a man the police cannot extract by force what is in 
his mind but can extract what is in his stomach.° 

To attempt in this case to distinguish what lawyers call “real evidence” from 
verbal evidence is to ignore the reasons for excluding coerced confessions. Use 
of involuntary verbal confessions in State criminal trials is constitutionally 
obnoxious not only because of their unreliability. They are inadmissible under 
the Due Process Clause even though statements contained in them may be 
independently established as true. Coerced confessions offend the community’s 
sense of fair play and decency. So here, to sanction the brutal conduct which 
naturally enough was condemned by the court whose judgment is before us, 
would be to afford brutality the cloak of law. Nothing would be more calculated 
to discredit law and thereby to brutalize the temper of a society. 


5 Morris R. Cohen, “Jus Naturale Redivium,” 25 Philosophical Review 761 (1916), and 
“Natural Rights and Positive Law.” Reason and Nature (1931), 401-426; F. Pollock, 
“The History of the Law of Nature,” Essays in the Law (1922), 31-79. 

® As to the difference between the privilege against self-crimination protected, in federal 

rosecutions, under the Fifth Amendment, and the limitations which the Due Process 

lause of the Fourteenth Amendment imposes upon the States against the use of coerced 
confessions, see Brown y. Mississippi, supra, at 285. 
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In deciding this case we do not heedlessly bring into question decisions in 
many States dealing with essentially different, even if related, problems. We 
therefore put to one side cases which have arisen in the State courts through 
use of modern methods and devices for discovering wrongdoers and bringing 
them to book. It does not fairly represent these decisions to suggest that they 
legalize force so brutal and so offensive to human dignity in securing evidence 
from a suspect as is revealed by this record. Indeed the California Supreme 
Court has not sanctioned this mode of securing a conviction. It merely exer- 
cised its discretion to decline a review of the conviction. All the California 
judges who have expressed themselves in this case have condemned the conduct 
in the strongest language. 

We are not unmindful that hypothetical situations can be conjured up, shad 
ing imperceptibly from the circumstances of this case and by gradations pro- 
ducing practical differences despite seemingly logical extensions. But the Con- 
stitution is “intended to preserve practical and substantial rights, not to main- 
tain theories.” Davis v. Mills, 194 U. 8. 451, 457. 

On the facts of this case the conviction of the petitioner has been obtained by 
methods that offend the Due Process Clause. The judgment below must be 


Reversed. 


Mr. JusTIce Minton took no part in the consideration or decision of this case. 
Mr. JUSTICE BLACK, concurring. 


Adamson v. California, 332 U. S. 46, 68-123, sets out reasons for my belief 
that state as well as federal courts and law enforcement officers must obey 
the Fifth Amendment’s command that “No person ... shall be compelled in 
any criminal case to be a witness against himself.” I think a person is com- 
pelled to be a witness against himself not only when he is compelled to testify, 
but also when as here, incriminating evidence is forcibly taken from him by a 
contrivance of modern science. Cf. Boyd v. United States, 116 U. 8S. 616; 
Counselman v. Hitchcock, 142 U. 8S. 547, 562; Bram v. United States, 168 U. 8. 
5382; Chambers v. Florida, 309 U. S. 227. California convicted this petitioner 
by using against him evidence obtained in this manner, and I agree with Mr. 
JUSTICE DouGLas that the case should be reversed on this ground. 

In the view of a majority of the Court, however, the Fifth Amendment im- 
poses no restraint of any kind on the states. They nevertheless hold that Cali- 
fornia’s use of this evidence violated the Due Process Clause of the Fourteenth 
Amendment. Since they hold as I do in this case, I regret my inability to accept 
their interpretation without protest. But I believe that faithful adherence to 
the specific guarantees in the Bill of Rights insures a more permanent protec- 
tion of individual liberty than that which can be afforded by the nebulous 
standards stated by the majority. 

What the majority hold is that the Due Process Clause empowers this Court 
to nullify any state law if its application “shocks the conscience,” offends “a 
sense of justice” or runs counter to the “decencies of civilized conduct.” The 
majority emphasize that these statements do not refer to their own consciences 
or to their senses of justice and decency. For we are told that “we may not draw 
on our merely personal and private notions”; our judgment must be grounded 
on “considerations deeply rooted in reason and in the compelling traditions of 
the legal profession.” We are further admonished to measure the validity of 
state practices, not by our reason, or by the traditions of the legal profession, but 
by “the community’s sense of fair play and decency”; by the “traditions and con- 
science of our people”; or by “those canons of decency and fairness which ex- 
press the notions of justice of English-speaking peoples.’’ These canons are made 
necessary, it is said, because of “interests of society pushing in opposite di- 
rections.” 

If the Due Process Clause does vest this Court with such unlimited power 
to invalidate laws, I am still in doubt as to why we should consider only the 
notions of English-speaking peoples to determine what are immutable and funda- 
mental principles of justice. Moreover, one may well ask what avenues of in- 
vestigation are open to discover “canons” of conduct so universally favored that 
this Court should write them into the Constitution? All we are told is that the 
discovery must be made by an “evaluation based on a disinterested inquiry 
pursued in the spirit of science, on a balanced order of facts.” 

Some constitutional provisions are stated in absolute and unqualified language 
such, for illustration, as the First Amendment stating that no law shall be passed 
prohibiting the free exercise of religion or abridging the freedom of speech or 
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press. Other constitutional provisions do require courts to choose between com- 
peting policies, such as the Fourth Amendment which, by its terms, necessitates 
a judicial decision as to what is an “unreasonable” search or seizure. There is, 
however, no express constitutional language granting judicial power to invali- 
date every state law of every kind deemed “unreasonable” or contrary to the 
Court’s notion of civilized decencies; yet the constitutional philosophy used by 
the majority has, in the past, been used to deny a state the right to fix the price 
of gasoline, Williams v. Standard Oil Co., 278 U. 8. 235; and even the right to 
prevent bakers from palming off smaller for larger loaves of bread, Jay Burns 
Baking Co. v. Bryan, 264 U. 8. 504. These cases, and others,’ show the extent to 
which the evanescent standards of the majority’s philosophy have been used to 
nullify state legislative programs passed to suppress evil economic practices. 
What paralyzing role this same philosophy will play in the future economic af- 
fairs of this country is impossible to predict. Of even graver concern, however, 
is the use of the philosophy to nullify the Bill of Rights. I long ago concluded 
that the accordion-like qualities of this philosophy must inevitably imperil all the 
individual safeguards specifically enumerated in the Bill of Rights.? Reflection 
and recent decisions*® of this Court sanctioning abridgment of the freedom of 
speech and press have strengthened this conclusion. 


Mr. Justice DouGLas, concurring. 


The evidence obtained from this accused’s stomach would be admissible in the 
majority of states where the question has been raised.* So far as the reported 
eases reveal, the only states which would probably exclude the evidence would be 
Arkansas, Iowa, Michigan, and Missouri.” Yet the Court now says that the rule 
which the majority of the states have fashioned violates the “decencies of civil- 
ized conduct.” To that I cannot agree. It is a rule formulated by responsible 
courts with judges as sensitive as we are to the proper standards for law 
administration. 

As an original matter it might be debatable whether the provision in the 
Fifth Amendment that no person “shall be compelled in any criminal case to be 
a witness against himself’ serves the ends of justice. Not all civilized legal 
procedures recognize it.. But the choice was made by the Framers, a choice 
which sets a standard for legal trials in this country. The Framers made it 
a standard of due process for prosecutions by the Federal Government. If it 
is a requirement of due process for a trial in the federal courthouse, it is 
impossible for me to say it is not a requirement of due process for a trial in 
the state courthouse. That was the issue recently surveyed in Adamson v. 


1 See n. 12 of dissenting opinion, Adamson v. California, supra, at p. 83. 

2K. g., Adamson y. California, supra, and cases cited in the dissent. 

2 American Communications Assn. v. Douds, 339 U. S. 382; Feiner v. New York, 340 
U. S. 315; Dennis v. United States, 341 U. 8. 494. 

1 See People v. One 1941 Mercury Sedan, 74 Cal. App. 2d 199, 168 P. 2d 443 (pumping of 
accused’s stomach to recover swallowed narcotic) ; Rochin v. California, 101 Cal. App. 2d 
140, 225 P. 241 (pumping of accused’s stomach to recover swallowed narcotic) ; People v. 
Tucker, 88 Cal. App. 2d 333, 198 P. 2d 941 (blood test to determine intoxication) ; State v. 
Ayres, 70 Idaho 18, 211 P. 2d 142 (blood test to determine intoxication) ; Davis v. State, 
189 Md. 640, 57 A. 2d 289 (blood typing to link accused with murder) ; Skidmore v. State, 
59 Nev. 320, 92 P. 2d 979 (examination of accused for venereal disease) ; State v. Sturte- 
vant, 96 N. H. 99, 70 A. 2d 909 (blood test to determine intoxication) ; State v. Alewander, 
7 N. J. 585, 83 A. 2d 441 (blood typing to establish guilt) ; State v. Gatton, 60 Ohio App. 
192, 20 N. E. 2d 265 (commenting on refusal to submit to blood test or urinalysis to deter- 
mine intoxication) ; State v. Nutt, 78 Ohio App. 336, 65 N. E. 2d 675 (commenting on 
refusal to submit to urinalysis to determine intoxication) ; but cf. Booker v. Cincinnati, 
1 Ohio Supp. 152 (examination and urinalysis to determine intoxication) ; State v. Cram, 
176 Ore. 577, 160 P. 2d 283, 164 A. L. R. 952, 967 (blood test to determine intoxication) ; 
foe, v. Statti, 166 Pa. Super. 577, 73 A. 2d 688 (blood typing linking accused 
Oo assau ’ 

2 Bethel v. State, 178 Ark. 277, 10 S. W. 2d 370 (examination for venereal disease) ; 
State v. Height, 117 Iowa 650, 91 N. W. 935 (examination for venereal disease) ; State v. 
Weltha, 228 lowa 519, 292 N. W. 148 (blood test to determine intoxication, limiting rules 
on search and seizure) ; but ef. State vy. Benson, 230 Iowa 1168, 300 N. W. 275. (comment 
on refusal to submit to blood test to determine intoxication) ; People v. Corder, 244 Mich. 
274, 221 N, W. 309 (examination for venereal disease) ; but see People v. Placido, 310 
Mich, 404, 408, 17 N. W. 2d 230, 232; State v. Newcomb, 220 Mo. 54, 119 S. W. 405 (exami- 
—— for venereal disease) ; State v. Matsinger, 180 S. W. 856 (examination for venereal 

sease). 

* See Ploscowe, The Investigating Magistrate in European Criminal Procedure, 33 Mic 
L. Rey. 1010 (1935). ” 
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California, 332 U. S. 46. The Court rejected the view that compelled testimony 
should be excluded and held in substance that the accused in a state trial can 
be forced to testify against himself. I disagree. Of course an accused can be 
compelled to be present at the trial, to stand, to sit, to turn this way or that, 
and to try on a cap or a coat. See Holt v. United States, 218 U. S. 245, 252-253. 
But I think that words taken from his lips, capsules taken from his stomach, 
blood taken from his veins are all inadmissible provided they are taken from 
him without his consent. They are inadmissible because of the command of 
the Fifth Amendment. 

That is an unequivocal, definite and workable rule of evidence for state and 
federal courts. But we cannot in fairness free the state courts from that 
command and yet excoriate them for flouting the ‘“decencies of civilized con- 
duct” when they admit the evidence. That is to make the rule turn not on the 
Constitution but on the idiosyncrasies of the judges who sit here. 

The damage of the view sponsored by the Court in this case may not be 
conspicuous here. But it is part of the same philosophy that produced Betts v. 
Brady, 316 U. S. 455, denying counsel to an accused in a state trial against 
the command of the Sixth Amendment, and Wolf v. Colorado, 338 U. S. 25, 
allowing evidence obtained as a result of a search and seizure that is illegal 
under the Fourth Amendment to be introduced in a state trial. It is part 
of the process of erosion of civil rights of the citizen in recent years. 


SUPREME COURT OF THE UNITED STATES 
IRVINE Vv. CALIFORNIA 


CERTIORARI TO THE DISTRICT COURT OF APPEAL OF CALIFORNIA, SECOND APPELLATE 
DISTRICT 


No. 12, February 8, 1954 


Mr. Justice JACKSON announced the judgment of the Court and an opinion 
in which THE CHIEF JUSTICE, MR. JUSTICE REED and Mr JUSTICE MINTON join. 


This case involves constitutional questions growing out of methods employed 
to convict petitioner on charges of horse-race bookmaking and related offenses * 
against the antigambling laws of California.? Petitioner exhausted all avenues 
to relief under state procedures and then sought review here of duly raised 
federal issues. 

We granted certiorari* on a petition which tendered four questions. How- 
ever, petitioner’s counsel has now presented two additional questions, one con- 
cerning the application of an immunity statute of California and another 
attacking certain instructions given to the jury by the trial court. Neither of 
these was mentioned in the petition. We disapprove the practice of smuggling 
additional questions into a case after we grant certiorari. The issues here 
are fixed by the petition unless we limit the grant, as frequently we do to 
avoid settled, frivolous or state law questions. We do not take up the questions 
numbered 3 and 6 of petitioner’s brief because they are improperly presented. 

Upon his arrest, petitioner had on his person a federal wagering tax stamp 
bearing his name, home address and the date, November 5, 1951. Against ob- 
jection, it and other documentary evidence from the office of the United States 
Collector of Internal Revenue was received to show petitioner’s application for 
the wagering tax stamp and his return to the Collector under the federal law. 
These documents were made pursuant to the Federal Act imposing wagering 
taxes, 65 Stat. 529, 26 U. S. C. (Supp. V) § 3285 et seq., held constitutional by 
this Court in United States v. Kahriger, 345 U. S. 22. The claim is made that 
it was error as a matter of federal law to admit this evidence and also that pay- 
ment of the federal tax resulted in a federal license to conduct the wagering 


1 Keeping premises with paraphernalia for the purpose of recording and registering bets 
on horse racing, receiving money and the equivalent thereof which had been or was to be 
wagered on horse races, and recording and registering bets on horse races. 

2 Deering’s Cal. Penal Code, 1949, §§ 337a (1), (2), (3), and (4). 
§345 U. S. 903. 
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business. This statute does not make such records or stamps confidential or 
privileged but, on the contrary, expressly requires the name and place of busi- 
ness of each such taxpayer to be made public. 53 Stat. 395, 26 U. 8. C. § 3275. 
Petitioner's contentions are without substance or merit in view of the express 
provision of the statute that payment of the tax does not exempt any person 
from penalty or punishment by state law and does not authorize commencement 
or continuance of such business. 53 Stat. 395, 26 U. 8. C. § 3276; 65 Stat. 531, 
26 U. S. C. (Supp. V) § 3292.‘ 

But the questions raised by the officers’ conduct while investigating this case 
are serious. The police strongly suspected petitioner of illegal bookmaking but 
were without proof of it. On December 1, 1951, while Irvine and his wife were 
absent from their home, an officer arranged to have a locksmith go there and 
make a door key. Two days later, again in the absence of occupants, officers 
and a technician made entry into the home by use of this key and installed a 
concealed microphone in the hall. A hole was bored in the roof of the house 
and wires were strung to transmit to a neighboring garage whatever sounds the 
microphone might pick up. Officers were posted in the garage to listen. On 
December 8, police again made surreptitious entry and moved the microphone, 
this time hiding it in the bedroom. Twenty days later, they again entered and 
placed the microphone in a closet, where the device remained until its purpose 
of enabling the officers to everhear incriminating statements was accomplished. 

We should note that this is not a conventional instance of “wire tapping.” 
Here the apparatus of the officers was not in any way connected with the 
telephone facilities, there was no interference with the communications system, 
there was no interception of any message. All that was heard through the 
microphone was what an eavesdropper, hidden in the hall, the bedroom, or the 
closet, might have heard. We do not suppose it is illegal to testify to what 
another person is heard to say merely because he is saying it into a telephone. 
We cannot sustain the contention that the conduct or reception of the evidence 
violated the Federal Communications Act. 48 Stat. 1108, 47 U. 8S. C. § 605. Cf. 
Nardone v. United States, 308 U. S. 338; Goldman v. United States, 316 U. S. 
129 ; Schwartz v. Texas, 344 U. 8. 199. 

At the trial, officers were allowed to testify to conversations heard through 
their listening installations. The snatches of conversation which the prosecu- 
tion thought useful were received in evidence. They were in the lingo of the 
race track and need not be recited, but the jury might well have regarded 
them as incriminating. The testimony was received under objection, properly 
raising the question that it was constitutionally inadmissible since obtained 
by methods which violate the Fourteenth Amendment. 

Each of these repeated entries of petitioner’s home without a search warrant 
or other process was a trespass, and probably a burglary, for which any un- 
official person should be, and probably would be, severely punished. Science 
has perfected amplifying and recording devices to become frightening instru- 
ments of surveillance and invasion of privacy, whether by the policeman, the 
blackmailer, or the busybody. That officers of the law would break and enter 
a home, secrete such a device, even in a bedroom, and listen to the conversation 
of the occupants for over a month would be almost incredible if it were not 
admitted. Few police measures have come to our attention that more flagrantly, 
deliberately, and persistently violated the fundamental principle declared by 
the Fourth Amendment as a restriction on the Federal Government that “The 
right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no War- 
rants shall issue, but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the persons or things 
to be seized.” The decision in Wolf v. Colorado, 338 U. 8S. 25, 27, for the first 
time established that “[t]he security of one’s privacy against arbitrary in- 
trusion by the police” is embodied in the concept of due process found in the 
Fourteenth Amendment. 

But Wolf, for reasons set forth therein, declined to make the subsidiary pro- 
cedural and evidentiary doctrines developed by the federal courts limitations 
on the states. On the contrary, it declared, “We hold, therefore, that in a 
prosecution in a State court for a State crime the Fourteenth Amendment does 


* Petitioner’s question number 2, which challenges the State’s use of “compelled evidence” 
obtained under the federal wagering statute, is answered in United States v. Kahriger. 
supra at 32. 








WIRETAPPING 125 


not forbid the admission of evidence obtained by a unreasonable search and 
seizure.” 338 U. S. 25, 33. See Stefanelli v. Minard, 342 U. 8. 117, 119, 122. 
That holding would seem to control here. 

An effort is made, however, to bring this case under the sway of Rochin v. 
California, 342 U. S. 165. That case involved, among other things, an illegal 
search of the defendant’s person. But it also presented an element totally 
lacking here—coercion (as the Court noted, p. 173), applied by a physical as- 
sault upon his person to compel submission to the use of a stomach pump. This 
was the feature which led to a result in Rochin contrary to that in Wolf. Al- 
though Rochin raised the search-and-seizure question, this Court studiously 
avoided it and never once mentioned the Wolf case. Obviously, it thought that 
illegal search and seizure alone did not call for reversal. However obnoxious 
are the facts in the case before us, they do not involve coercion, violence or 
brutality to the person, but rather a trespass to property, plus eavesdropping. 

It is suggested, however, that although we affirmed the conviction in Wolf, 
we should reverse here because this invasion of privacy is more shocking, more 
offensive, than the one involved there. The opinions in Wolf were written en- 
tirely in the abstract and did not disclose the details of the constitutional viola- 
tion. Actually, the search was offensive to the law in the same respect, if not 
the same degree, as here. A deputy sheriff and others went to a doctor’s office 
without a warrant and seized his appointment book, searched through it to 
learn the names of all his patients, looked up and interrogated certain of them, 
and filed an information against the doctor on the information that the District 
Attorney had obtained from the books. The books also were introduced in evi- 
dence against the doctor at his trial. 

We are urged to make inroads upon Wolf by holding that it applies only to 
searches and seizures which produce on our minds a mild shock, while if the 
shock is more serious, the states must exclude the evidence or we will reverse 
the conviction. We think that the Wolf decision should not be overruled, for 
the reasons so persuasively stated therein. We think, too, that a distinction 
of the kind urged would leave the rule so indefinite that no state court could 
know what it should rule in order to keep its processes on solid constitutional 
ground. 

Even as to the substantive rule governing federal searches in violation of the 
Fourth Amendment, both the Court and individual Justices have wavered con- 
siderably. Compare Harris v. United States, 331 U. 8S. 145; Trupiano v. United 
States, 334 U. S. 699; United States v. Rabinowitz, 339 U. S. 56; Brinegar v. 
United States, 3388 U. S. 160; Goldman v. United States, 316 U. 8S. 129; On Lee v. 
United States, 343 U. S. 747. Never until June of 1949 did this Court hold the 
basic search-and-seizure prohibition in any way applicable to the states under 
the Fourteenth Amendment. At that time, as we pointed out, thirty-one states 
were not following the federal rule excluding illegally obtained evidence, while 
sixteen were in agreement with it. Now that the Wolf doctrine is known to 
them, state courts may wish further to reconsider their evidentiary rules. But 
to upset state convictions even before the states have had adequate opportunity 
to adopt or reject the rule would be an unwarranted use of federal power. The 
chief burden of administering criminal justice rests upon state courts. To im- 
pose upon them the hazard of federal reversal for noncompliance with standards 
as to which this Court and its members have been so inconstant and incon- 
sistent would not be justified. We adhere to Wolf as stating the law of search- 
and-seizure cases and decline to introduce vague and subjective distinctions. 

Whether to exclude illegally obtained evidence in federal trials is left largely 
to our discretion, for admissibility of evidence is governed “by the principles 
of the common law as they may be interpreted by the courts of the United States 
in the light of reason and experience.” Fed. Rules Crim. Proc., 26. As we have 
pointed out, reason has led state courts to differing conclusions, but about two- 
thirds of them to acceptance of the illegally obtained evidence. What actual 
experience teaches we really do not know. Our cases evidence the fact that the 
federal rule of exclusion and our reversal of conviction for its violation are not 
sanctions which put an end to illegal search and seizure by federal officers. 
The rule was announced in 1914 in Weeks v. United States, 232 U. 8. 383. The 
extent to which the practice was curtailed, if at all, is doubtful. The lower 
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federal courts, and even this Court,’ have repeatedly been constrained to enforce 
the rule after its violation. There is no reliable evidence known to us that 
inhabitants of those states which exclude the evidence suffer less from lawless 
searches and seizures than those of states that admit it. Even this Court has 
not seen fit to exclude illegally seized evidence in federal cases unless a federal 
officer perpetrated the wrong. Private detectives may use methods to obtain 
evidence not open to officers of the law. Burdeau v. McDowell, 256 U. S. 465; 
see McGuire v. United States, 273 U. S. 95, 99; cf. Feldman v. United States, 322 
U. 8. 487; Lustig v. United States, 338 U. S. 74. And the lower federal courts 
treating the Fourth Amendment right as personal to the one asserting it, have 
held that he who objects must claim some proprietary or possessory interest in 
that which was unlawfully searched or seized. JH. g., Connolly v. Medulie, 58 
F. 2d 629; Steeber v. United States, 198 F. 2d 615, 617. See Goldstein v. United 
States, 316 U. S. 114, 121; Wolf v. Colorado, supra, at 30-31. Cf. United States 
v. Jeffers, 342 U.S. 48. 

It must be remembered that petitioner is not invoking the Constitution to 
prevent or punish a violation of his federal right recognized in Wolf or to recover 
reparations for the violation. He is invoking it only to set aside his own convic- 
tion of crime. That the rule of exclusion and reversal results in the escape of 
guilty persons is more capable of demonstration than that it deters invasions of 
right by the police. The case is made, so far as the police are concerned, when 
they announce that they have arrested their man. Rejection of the evidence does 
nothing to punish the wrong-doing official, while it may, and likely will, release 
the wrong-doing defendant. It deprives society of its remedy against one law- 
breaker because he has been pursued by another. It protects one against whom 
incriminating evidence is discovered, but does nothing to protect innocent per- 
sons who are the victims of illegal but fruitless searches. The disciplinary or 
educational effect of the court’s releasing the defendant for police misbehavior 
is so indirect as to be no more than a mild deterrent at best. Some discretion 
is still left to the states in criminal cases, for which they are largely responsible, 
and we think it is for them to determine which rule best serves them. 

But admission of the evidence does not exonerate the officers and their aides 
if they have violated defendant’s constitutional rights. It was pointed out in 
Wolf v. Colorado, supra, that other remedies are available for official lawlessness, 
although too often those remedies are of no practical avail. The diffi- 
culty with them is in part due to the failure of interested parties to inform of 
the offense. No matter what an illegal raid turns up, police are unlikely to 
inform on themselves or each other. If it turns up nothing incriminating, the 
innocent victim usually does not care to take steps which will air the fact that 
he has been under suspicion. And the prospect that the guilty may capitalize 
on the official wrongdoing in his defense, or to obtain reversal from a higher 
court, removes any motive he might have to inform. 

It appears to the writer, in which view he is supported by THE CHIEF JUSTICE, 
that there is no lack of remedy if an unconstitutional wrong has been done in 
this instance without upsetting a justifiable conviction of this common gambler. 
If the officials have willfully deprived a citizen of the United States of a right 
or privilege secured to him by the Fourteenth Amendment, that being the right 
to be secure in his home against unreasonable searches, as defined in Wolf v. 
Colorado, supra, their conduct may constitute a federal crime under 62 Stat. 
696, 18 U. S. C. (Supp. III) § 242. This section provides that whoever, under 
color of any law, statute, ordinance, regulation or custom, willfully subjects any 
inhabitant of any state to the deprivation of any rights, privileges or immunities 


5B. g., Silverthorne Lumber Co. v. United States, 251 U. S. 385; Gouled v. United States, 
255 U. S. 298: Amos vy. United States, 255 U. S. 313; Agnello vy. United States, 269 U.S. 
20: Byars v. United States, 273 U. S. 28: Gambino v. United States, 275 U. S. 310: Go- 
Bart Importing Co. vy. United States, 282 U. S. 344; United States vy. Lefkowitz, 285 U. S. 
452; Taylor v. United States, 286 U. S. 1; Grau v. United States, 287 U. S. 124; Nathan- 
son v. United States, 290 U. S. 41: United States v. Di Re, 332 U. S. 581: Johnson v. 
United States, 333 U. 8. 10; Trupiano v. United States, 334 U. S. 699; McDonald v. 
United States, 335 U. S. 451; Lustig v. United States, 338 U. S. 74; United States v. 
Jeffers, 342 U. S. 48. The Court has also cited the doctrine with approval in many related 
cases. £. f,» Periman vy. United States, 247 U. 8S. 7; Burdeau vy. McDowell, 256 U. 8. 465; 
Carrol v. United States, 267 U. S. 182: McGuire v. United States, 273 U. S. 95: Marron 
v. United States, 275 U. S. 192: Olmstead v. United States, 277 U. 8. 488: Palko v. 
Connecticut, 302 U. S. 319; Goldstein v. United States, 316 U. S. 114: McNabb v. United 
States, 318 U. S. 332; Feldman vy. United States, 322 U. S. 487; Davis vy. United States, 
3828 U. 8S. 582; Zap v. United States, 328 U. 8S. 624; Harris v. United States. 331 U. S. 
145 ; United States v. Wallace & Tiernan Co., 336 U. S. 793; United States v. Rabinowitz, 
339 U. 8. 56; On Lee v. United States, 348 U. S. 747. See Appendix to dissenting opinion 
of Mr. JUSTICE FRANKFURTER in Harris vy. United States, supra, at 175. 
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secured or protected by the Constitution of the United States shall be fined or 
imprisoned. See Williams v. United States, 341 U. S. 97; Screws v. United 
States, 325 U. S. 91. It does not appear that the statute of limitations yet bars 
prosecutions. 45 Stat. 51, 18 U. S. C. § 582. We believe the Clerk of this Court 
should be directed to forward a copy of the record in this case, together with 
a copy of this opinion, for attention of the Attorney General of the United States. 
However, Mr. Justice ReEep and Mr. Justice Minton do not join in this 
paragraph. 

Judgment affirmed, 

Mr. Justice CLARK, concurring. 


Had I been here in 1949 when Wolf was decided, I would have applied the 
doctrine of Weeks v. United States, 232 U. S. 383 (1914), to the states. But the 
Court refused to do so then, and it still refuses today. Thus Wolf remains the 
law and, as such, is entitled to the respect of this Court’s membership. 

Of course, we could sterilize the rule announced in Wolf by adopting a case-by- 
case approach to due process, in which inchoate notions of propriety concerning 
local police conduct guide our decisions. But this makes for such uncertainty 
and unpredictability that it would be impossible to foretell-—other than by guess- 
work—just how brazen the invasion of the intimate privacies of one’s home 
must be in order to shock itself into the protective arms of the Constitution. 
In truth, the practical result of this ad hoc approach is simply that when five 
Justices are sufficiently revolted by local police action, a conviction is over- 
turned and a guilty man may go free. Rochin bears witness to this. We may 
thus vindicate the abstract principle of due process, but we do not shape the 
conduct of local police one whit; unpredictable reversals on dissimilar fact situa- 
tions are not likely to curb the zeal of those police and prosecutors who may 
be intent on racking up a high percentage of successful prosecutions. I do not 
believe that the extension of such a vacillating course beyond the clear cases 
of physical coercion and brutality, such as Rochin, would serve a useful purpose. 

In light of the “incredible” activity of the police here, it is with great reluc- 
tance that I follow Wolf. Perhaps strict adherence to the tenor of that decision 
may produce needed converts for its extinction. Thus I merely concur in the 
judgment of affirmance. 


Mr. JusTIcE BLack, with whom Mr. J'ustice DoverAs concurs, dissenting 


I would reverse this conviction because the petitioner Irvine was found guilty 
of a crime and sentenced to prison on evidence extorted from him by the 
Federal Government in violation of the Fifth Amendment. 

Federal law makes it a crime punishable by fine, imprisonment, or both, for 
a person to run a gambling business without making a report to the Government 
and buying a federal wagering tax stamp, both of which reveal his gambling 
operations.! Petitioner made the necessary report of his gambling activities in 
California and bought the required tax stamp. The information he gave and 
the stamp he bought were used in this case to convict and sentence him to 
prison for violating California’s antigambling law. For reasons given in my 
dissent in United States v. Kahriger, 345 U. S. 22, 36, I believe the federal law 
that extracted the disclosures and required the tax stamp violates the Fifth 
Amendment’s command that a person shall not be compelled to be a witness 
against himself. But even though the law is valid, as the Court held, use 
of such forced confessions to convict the confessors still amounts to compelling 
a person to testify against himself in violation of the Fifth Amendment. 

I cannot agree that the Amendment’s guarantee against self-incrimination 
testimony can be spirited away by the ingenious contrivance of using federally 
extorted confessions to convict of state crimes and vice versa.? Licensing such 
easy evasion of the Amendment has proven a heavy drain on its vitality al- 
though no such debilitating interpretation was given the Amendment by this 
Court until it decided United States v. Murdock in 1931, one hundred and forty 
years after the Bill of Rights was adopted.* That construction was rested 
on the premise that a state and the United States are so separate and foreign 
to one another that neither of them need protect witnesses against being forced 


165 Stat. 529, 26 U. S. C. (Supp. V) $8 3285, 3287. 

2 See my dissent in Feldman v. United States, 322 U. 8. 487,494. 

3284 U. S. 141, and see United States v. The Saline Bank of Virginia, 1 Pet. 100; Brown 
v. Walker, 161 U. S. 591, 606, 608; Ballmann v. Fagin, 200 U. S. 186; Vajtauer v. Com- 
missioner of Immigration, 273 U. S. 103; United States v. Murdock, 290 U. S. 389, 396. 
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to admit offenses against the laws of the other.‘ This treatment of the states 
and the Federal Government as though they were entirely foreign to each other 
is wholly conceptualistic and cannot justify such a narrow interpretation of 
the Fifth Amendment’s language and the resulting frustration of its purpose. 

I think the Fifth Amendment of itself forbids all federal agents, legislative, 
executive and judicial, to force a person to confess a crime; forbids the use 
of such a federally coerced confession in any court, state or federal; and forbids 
all federal courts to use a confession which a person has been compelled to make 
against his will. 

The Fifth Amendment forbids the Federal Government and the agents through 
which it acts—courts, grand juries, prosecutors, marshals or other officers— 
to use psysical torture, psychological pressure, threats of fines, imprisonment 
or prosecution, or other governmental pressure to force a person to testify 
against himself. And if the Federal Government does extract incriminating 
testimony, as the Court has held it may in compelling gamblers to confess, the 
immunity provided by the Amendment should at the very least prevent the 
use of such testimony in any court, federal or state.© The use of such testimony 
is barred, even though the Fifth Amendment may not of itself prohibit the states 
or their agents from extorting incriminating testimony.6 The Amendment does 
plainly prohibit all federal agencies from using their power to force self-incrim- 
inatory statements. Consequently, since the Amendment is the supreme law of 
the land and is binding on all American judges, the use of federally coerced 
testimony to convict a person of crime in any court, state or federal, is for- 
bidden. 

The Fifth Amendment not only forbids agents of the Federal Government to 
compel a person to be a witness against himself; it forbids federal courts to 
convict persons on their own forced testimony, whatever “sovereign’”—federal or 
state—may have compelled it. Otherwise, the constitutional mandate against 
self incrimination is an illusory safeguard that collapses whenever a confes- 
sion is extorted by anyone other than the Federal Government. 

Though not essential to disposition of this case, it seems appropriate to 
add that I think the Fourteenth Amendment makes the Fifth Amendment ap- 
plicable to states and that state courts like federal courts are therefore barred 
from convicting a person for crime on testimony which either state or federal 
officers have compelled him to give against himself.7 The construction I give to 
the Fifth and Fourteenth Amendments makes it possible for me to adhere to 
what we said in Ashcraft v. Tennessee, 322 U. S. 148, 155, that “The Consti- 
tution of the United States stands as a bar against the conviction of any indi- 
vidual in an American court by means of a coerced confession.” 

So far as this case is concerned it is enough for me that Irvine was convicted 
in a state court on a confession coerced by the Federal Government. I believe 
this frustrates a basic purpose of the Fifth Amendment—to free Americans 
from fear that federal power could be used to compel them to confess conduct 
or beliefs in order to take away their life, liberty or property. For this reason 
[ would reverse Irvine’s conviction. 

It has been suggested that the Court should call on the Attorney General to 
investigate this record in order to start criminal prosecutions against certain 
California officers. I would strongly object to any such action by this Court. 
It is inconsistent with my own view of the judicial function in our government. 
Prosecution, or anything approaching it, should, I think, be left to government 
officers whose duty that is. 


Mr. Justice FRANKFURTER, Whom Mr. Justice BurTON joins, dissenting. 


Mere failure to have an appropriate warrant for arrest or search, without 
aggravating circumstances of misconduct in obtaining evidence, invalidates a 
federal conviction helped by such an unreasonable search and seizure. Such 
was the construction placed upon the Fourth Amendment by Weeks v. United 
States, 232 U. S. 383. But Wolf v. Colorado, 338 U. S. 25, held that the rule of 
the Weeks case was not to be deemed part of the Due Process Clause of the 





* Reliance for this view was placed mainly on two English cases, King of the Two Sicilies 
v. Willcoz, 7 State Trials (N. S.) 1049, and Queen v. Boyes, 1 B. & § 311. 284 U. S., at 
149. See discussion of these two cases as related to the Fifth Amendment privilege against 
self-incrimination in Grant, Immunity from Compulsory Self-Incrimination, 9 Temp. L. Q. 
57-70 and 194-212, particularly 59-62 and 196-204. 

5 Counselman vy. Hitchcock, 142 U. S. 547. 

* See Barron v. Baltimore, 7 Pet. 243. 

7 Adamson vy. California, 332 U. S. 46, 68 (dissenting opinion) ; Rochin vy. California, 
342 U. S. 165, 174 (concurring opinion). 
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Fourteenth Amendment and hence was not binding upon the States. Still more 
recently, however, in Rochin v. California, 342 U. S. 165, the Court held that 
“stomach pumping” to obtain morphine capsules, later used as evidence in a 
trial, was offensive to prevailing notions of fairness in the conduct of a prose- 
cution and therefore invalidated a resulting conviction as contrary to the Due 
Process Clause. 

The comprehending principle of these two cases is at the heart of “due 
process.” The judicial enforcement of the Due Process Clause is the very an- 
tithesis of a Procrustean rule. In its first full-dress discussion of the Due 
Process Clause of the Fourteenth Amendment, the Court defined the nature of 
the problem as a “gradual process of judicial inclusion and exclusion, as the 
cases presented for decision shall require, with the reasoning on which such 
decisions may be founded.” Davidson v. New Orleans, 96 U. S. 97, 104. The 
series of cases whereby, in the light of this attitude, the scope of the Due Process 
Clause has been unfolded is the most striking, because the liveliest, manifesta- 
tion of the wide and deep areas of law in which adjudication “depends upon 
differences of degree. The whole law does so as soon as it is civilized.” Holmes, 
J., coneurring in LeRoy Fibre Co. v. Chicago, M. & St. P. R. Co., 232 U. 8. 340, 
354. It is especially true of the concept of due process that between the dif- 
ferences of degree which that inherently undefinable concept entails “and the 
simple universality of the rules in the Twelve Tables or the Leges Barbarorum, 
there lies the culture of two thousand years.” Ibid. 

In the Wolf case, the Court rejected one absolute. In Rochin, it rejected 
another. 

In holding that not all conduct which by federal law is an unreasonable 
search and seizure vitiates a conviction in connection with which it transpires, 
Wolf did not and could not decide that as long as relevant evidence adequately 
supports a conviction, it is immaterial how such evidence was acquired. For 
the exact holding of that case is defined by the question to which the opinion 
addressed itself: “Does a conviction by a State court for a State offense deny 
the ‘due process of law’ required by the Fourteenth Amendment, solely because 
evidence that was admitted at the trial was obtained under circumstances which 
would have rendered it inadmissible in a prosecution for violation of a federal 
law in a court of the United States because there deemed to be an infraction 
of the Fourth Amendment as applied in Weeks v. United States, 232 U.S. 383?” 
Thus, Wolf did not change prior applications of the requirements of due process, 
whereby this Court considered the whole course of events by which a conviction 
was obtained and was not restricted to consideration of the trustworthiness of 
the evidence. 

Rochin decided that the Due Process Clause of the Fourteenth Amendment 
does not leave States free in their prosecutions for crime. The Clause puts 
limits on the wide discretion of a State in the process of enforcing its criminal 
law. The holding of the case is that a State cannot resort to methods that 
offend civilized standards of decency and fairness. The conviction in the Rochin 
case was found to offend due process not because evidence had been obtained 
through an unauthorized search and seizure or was the fruit of compulsory 
self-incrimination. Neither of these concepts, relevant to federal prosecutions, 
was invoked by the Court in Rochin, so of course the Wolf case was not men- 
tioned. While there is in the case before us, as there was in Rochin, an element 
of unreasonable search and seizure, what is decisive here, as in Rochin, is ad- 
ditional aggravating conduct which the Court finds repulsive. 

Thus, the basis on which this case should be adjudicated is laid down in 
Rochin: “Regard for the requirements of the Due Process Clause ‘inescapably 
imposes upon this Court an exercise of judgment upon the whole course of the 
proceedings [resulting in a conviction] in order to ascertain whether they 
offend those canons of decency and fairness which express the notions of justice 
of English-speaking peoples even toward those charged with the most heinous 
offenses.’”’ 342 U. S., at 169, quoting from Mualinski v New York, 324 U. S. 401, 
at 416-417. 

This brings us to the specific circumstances of this case. This is a summary of 
the conduct of the police: 

(1) They secretly made a key to the Irvines’ front door. 

(2) By boring a hole in the roof of the house and using the key they had 
made to enter, then installed a secret microphone in the Irvine house 
with a listening post in a neighboring garage where officers listened 

in relays. 
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(3) Using their key, they entered the house twice again to move the micro- 
phone in order to cut out interference from a fluorescent lamp. The 
first time they moved it into Mr. and Mrs, Irvine’s bedroom, and later 
into their bedroom closet. 

(4) Using their key, they entered the house on the night of the arrest and 
in the course of the arrest made a search for which they had no 
warrant. 

There was lacking here physical violence, even to the restricted extent em- 
ployed in Rochin. We have here, however, a more powerful and offensive 
control over the Irvines’ life than a single, limited physical trespass. Certainly 
the conduct of the police here went far beyond a bare search and seizure. The 
police devised means to hear every word that was said in the Irvine household 
for more than a month. Those affirming the conviction find that this conduct, 
in its entirety, is “almost incredible if it were not admitted.” Surely the Court 
does not propose to announce a new absolute, namely, that even the most repre- 
hensible means for securing a conviction will not taint a verdict so long as the 
body of the accused was not touched by State officials. Considering the progress 
that scientific devices are making in extracting evidence without violence or 
bodily harm, satisfaction of due process would depend on the astuteness and 
subtlety with which the police engage in offensive practices and drastically in- 
vade privacy without authority of law. In words that seem to prophetic of this 
case, it has been said that “[d]iscovery and invention have made it possible for 
the Government, by means far more effective than stretching upon the rack, to 
obtain disclosure in court of what is whispered in the closet.” Brandeis, J., dis- 
senting in Olmstead v. United States, 277 U.S. 488, 473. 

The underlying reasoning of Rochin rejected the notion that States may secure 
a conviction by any form of skulduggery so long as it does not involve physical 
violence. The cases in which coercive or physical infringements of the dignity 
and privacy of the individual were involved were not deemed “sports in our 
constitutional law but applications of a general principle. They are only in- 
stances of the general requirement that States in their prosecutions respect 
certain decencies of civilized conduct. Due process of law, as a historic and 
generative principle, precludes defining, and thereby confining, these standards 
of conduct more precisely than to say that convictions cannot be brought about 
by methods that offend ‘a sense of justice.” 342 U.S. at 173. 

Since due process is not a mechanical yardstick, it does not afford mechani- 
cal answers. In applying the Due Process Clause judicial judgment is involved 
in an empiric process in the sense that results are not predetermined or me- 
chanically ascertainable. But that is a very different thing from conceiving 
the results as ad hoc decisions in the opprobrious sense of ad hoc. Empiricism 
implies judgment upon variant situations by the wisdom of experience. Ad 
hocness in adjudication means treating a particular case by itself and not in 
relation to the meaning of a course of decisions and the guides they serve for 
the future. There is all the difference in the world between disposing of a 
ease as though it were a discrete instance and recognizing it as part of the 
process of judgment, taking its place in relation to what went before and 
further cutting a channel for what is to come. 

The effort to imprison due process within tidy categories misconceives its 
nature and is a futile endeavor to save the judicial function from the pains 
of judicial judgment. It is pertinent to recall how the Court dealt with this 
craving for unattainable certainty in the Rochin case: 

“The vague contours of the Due Process Clause do not leave judges at 
large. We may not draw on our merely personal and private notions and 
disregard the limits that bind judges in their judicial function. Even 
though the concept of due process of law is not final and fixed, these limits 
are derived from considerations that are fused in the whole nature of our 
judicial process. See Cardozo, The Nature of the Judicial Process; The 
Growth of the Law; The Paradoxes of Legal Science. These are consider- 
ations deeply rooted in reason and in the compelling traditions of the legal 
profession. The Due Process Clause places upon this Court the duty of 
exercising a judgment, within the narrow confines of judicial power in 
reviewing State convictions, upon interests of society pushing in opposite 
directions.” 342 U. S., at 170-171. 

Nor can we dispose of this case by satisfying ourselves that the defendant’s 
guilt was proven by trustworthy evidence and then finding, or devising, other 
means whereby the police may be discouraged from using illegal methods to 
acquire such evidence. 
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This Court has rejected the notion that because a conviction is established 
on incontestable proof of guilt it may stand, no matter how the proof was 
secured. Observance of due process has to do not with questions of guilt or 
innocence but the mode by which guilt is ascertained. Mere errors of law 
in the conduct of State trials afford no basis for relief under the Fourteenth 
Amendment, and a wide swath of discretion must be left to the State Courts 
in such matters. But when a conviction is secured by methods which offend 
elementary standards of justice, the victim of such methods may invoke the 
protection of the Fourteenth Amendment because that Amendment guarantees 
him a trial fundamentally fair in the sense in which that idea is incorporated 
in due process. If, as in Rochin, ‘‘[o]n the facts of this case the conviction 
of the petitioner has been obtained by methods that offend the Due Process 
Clause,” 342 U. S., at 174, it is no answer to say that the offending policemen 
and prosecutors who utilize outrageous methods should be punished for their 
misconduct.’ 

Of course it is a loss to the community when a conviction is overturned 
because the indefensible means by which it was obtained cannot be squared 
with the commands of due process. A new trial is necessitated, and by reason 
of the exclusion of evidence derived from the unfair aspects of the prior 
prosecution a guilty defendant may escape. But the people can avoid such 
miscarriages of justice. A sturdy, self-respecting democratic community should 
not put up with lawless police and prosecutors. ‘Our people may tolerate 
many mistakes of both intent and performance, but, with unerring instinct, 
they know that when any person is intentionally deprived of his constitutional 
rights those responsible have committed no ordinary offense. A crime of this 
nature, if subtly encouraged by failure to condemn and punish, certainly leads 
down the road to totalitarianism.” ” 


Mr. JUSTICE DovuGtLas, dissenting. 


The search and seizure conducted in this case smack of the police state, not 
the free America the Bill of Rights envisaged. 

The police and their agents first made a key to the home of a suspect. Then 
they bored a hole in the roof of his house. Using the key they entered the house, 
installed a microphone, and attached it to a wire which ran through the hole 
in the roof to a nearby garage where officers listened in relays. Twice more they 
used the key to enter the house in order to adjust the microphone. First they 
moved it into the bedroom where the suspect and his wife slept. Next, they 
put the microphone into the bedroom closet. Then they used the key to enter 
the house to arrest the suspect. They had no search warrant; but they ran- 
sacked the house. Moreover, they examined the suspect’s hands under an ultra- 
violet lamp to see if he had handled betting slips which they had earlier 
impregnated with fluorescent powder. 

The evidence so obtained was used by California to send the suspect, peti- 
tioner here, to prison. 

What transpired here was as revolting as the abuses arising out of the writs 
of assistance against which James Otis complained. Otis in his speech against 
the writs * had this to say: 

“Now one of the most essential branches of English liberty is the freedom 
of one’s house. A man’s house is his castle; and whilst he is quiet, he is 
as well guarded as a prince in his castle. This writ, if it should be declared 
legal, would totally annihilate this privilege. Custom-house officers may 
enter our houses when they please; we are commanded to permit their 
entry. Their menial servants may enter, may break locks, bars, and every 
thing in their way: and whether they break through malice or revenge, no 
man, no court, can inquire. Bare suspicion without oath is sufficient.” 

In those days courts put their sanction behind the unlawful invasion of pri- 
vacy by issuing the general warrant that permitted unlimited searches. There 
is no essential difference between that and the action we take today. Today we 
throw the weight of the Government on the side of the lawless search by affirm- 


1That the prosecution in this case, with the sanction of the courts, flouted a legislatively 
declared philosophy against such mircreant conduct and made it a policy merely on paper, 
does not make the conduct any the less a disregard of due process. Cf. Rochin v. Cali- 
fornia, supra, at 167. 

2Statement by Director J. Edgar Hoover of the Federal Rureau of Investigation in FBI 
Law Enforcement Bulletin, September 1952, p. 1. 

1a Tudor, Life of James Otis (1823), pp. 66-67. 
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ing a conviction based on evidence obtained by it. Today we compound the 
grievance against which Otis complained. Not only is privacy invaded. The 
lawless invasion is officially approved as the means of sending a man to prison. 

I protest against this use of unconstitutional evidence. It is no answer that 
the man is doubtless guilty. The Bill of Rights was designed to protect every 
accused against practices of the police which history showed were oppressive of 
liberty. The guarantee against unreasonable searches and seizures contained in 
the Fourth Amendment was one of those safeguards. In 1914 a unanimous 
Sourt decided that officers who obtained evidence in violation of that guarantee 
could not use it in prosecutions in the federal courts. Weeks v. United States, 
232 U. S. 383. Lawless action of the federal police, it said, “should find no 
sanction in the judgments of the courts... .” Id., p. 392. 

The departure from that principle which the Court made in 1949 in Wolf v. 
Colorado, 338 U. 8. 25, is part of the deterioration which civil liberties have suf- 
fered in recent years. In that case the Court held that evidence obtained in 
violation of the Fourth Amendment, though inadmissible in federal prosecutions, 
could be used in prosecutions in the state courts. Mr. Justice Murphy, dissent- 
ing, pointed out the peril of that step, id., p. 44: 

“The conclusion is inescapable that but one remedy exists to deter viola- 
tions of the search and seizure clause. That is the rule which excludes il- 
legally obtained evidence. Only by exclusion can we impress upon the 
zealous prosecutor that violation of the Constitution will do him no good. 
And only when that point is driven home can the prosecutor be expected 
to emphasize the importance of observing constitutional demands in his in- 
structions to the police.” 

Exclusion of evidence is indeed the only effective sanction. If the evidence 
can be used, no matter how lawless the search, the protection of the Fourth 
Amendment, to use the words of the Court in the Weeks case, “might as well be 
stricken from the Constitution.” 232 U. S., at 393. 

The suggestion that the remedy for lawless conduct by the local police is 
through federal prosecution under the civil rights laws relegates constitutional 
rights under the Fourth Amendment to a lowly status. An already overbur- 
dened Department of Justice, busily engaged in law enforcement, cannot be ex- 
pected to devote its energies to supervising local police activities and prosecut- 
ing police officers, except in rare and occasional instances.’ And the hostility 
which such prosecutions have received here (see Screws v. United States, 325 
U. S. 91, especially pp. 138 et seq.) hardly encourages putting the federal pros- 
ecutor on the track of state officials who take unconstitutional short cuts in en- 
forcing state laws.* 

If unreasonable searches and seizures that violate the privacy which the 
Fourth Amendment protects are to be outlawed, this is the time and the occasion 
to do it. If police officers know that evidence obtained by their unlawful acts 
cannot be used in the courts, they will clean their own houses and put an end 
to this kind of action. But as long as courts will receive the evidence, the po- 
lice will act lawlessly and the rights of the individual will suffer. We should 
throw our weight on the side of the citizen and against the lawless police. We 
should be alert to see that no unconstitutional evidence is used to convict any 
person in America. 


APPENDIX TO OPINION OF Mr. Justice Dovue._as 


Mr. Justice Murphy, when Attorney General, was responsible for the creation 
ef the Civil Rights Section in the Department of Justice. That was on February 
3, 1939. In 1947 Mr. Justice Clark, then Attorney General, reported that the 
Section had in the eight years of its existence investigated nearly 850 complaints, 
instituted prosecutions in 178 cases, and obtained the conviction of more than 
130 defendants. Clark, A Federal Prosecutor Looks at the Civil Rights Statutes, 
47 Col. L. Rev. 175, 181. See also Report of the President’s Committee on Civil 
Rights: To Secure These Rights (1947), pp. 114 et seq. 

A more recent account of the work of the Civil Rights Section will be found 
in Putzel, Federal Civil Rights Enforcement: A Current Appraisal, 99 U. of Pa. 


2For an analysis of the civil rights suits instituted by the Department of Justice, see 
the Appendix of this opinion. 

*The current hostility towards federal actions—both criminal and civil—under the civil 
rights laws is further evidenced by United States v. Williams, 341 U. S. 70; Tenney v. 
Brandhove, 341 U. S. 367; Collins v. Hardyman, 341 U. S. 651; Whittington v. Johnston, 
oak z oe cert. denied, 346 U. S. 867; Francia v. Crafts, 203 F. 2d 809, cert. denied, 
. ).., oo. 
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L. Rev. 489 (1951). It is there stated that on the average 20 civil rights cases 
are prosecuted a year, acquittals and convictions being about equally divided. 
Id., p. 449, n. 43. These figures are confirmed by the Administrative Office of 
the United States Courts. Records available in that office show the following 
number of civil rights prosecutions filed in the district courts in the years since 
1947: 


Fiscal year 1951 1952 1953 





ON II. on chasdbns mecsmeee 
Total defendants.--_--.........-- 


More detailed figures are available for the past three fiscal years. The fol- 
lowing table shows the number of defendants who actually went to trial, the 
disposition of their cases, and the sentences imposed on those who were 
convicted : 


Fiscal year 





Total defendants 
Not convicted: Total 
Dismissed - 
Acquitted by court _- 
Acquitted by jury- 
Convicted: Total. 
Pleas of guilty or nolo contendre 


Convicted by court 
Convicted by jury 





Type of sentence: Imprisonment total 


1 to 6 months. 
6 months to 1 year, 1 day 
More than 1 year, 1 day 


= ! 

Type of sentence: Probation and suspended sentence - - pate a3 2 | 
Type of sentence: Fine only. ah rr eek 2 | 
9 | 

\ 








Average sentence of imprisonment (months) _.......-.......-.....--.-.--- 10, 








Note: These figures from the Administrative Office include all prosecutions 
filed and conducted under all of the Sections of the Criminal Code which are 
usually called Civil Rights Sections, that is, 18 U. S. C. §§ 241-244. Use of 
$§ 243 and 244, however, has been very rare, so that most of the figures quoted 
involve prosecutions under either § 241 or § 242. The figures set out in the 
second table do not take into account such appellate reversals as may have 
been entered, and they include only those post-judgment motions in the district 
court which were disposed of before the end of the fiscal year in question. 


SUPREME COURT OF THE UNITED STATES 
No. 30.—October Term, 1955 


REA v. UNITED STATES 
[January 16, 1956] 
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT 


Mr. Justice Doueias delivered the opinion of the Court. 


Petitioner was indicted for the unlawful acquisition of marihuana in viola- 
tion of 26 U. S. C. § 2593 (a). The indictment, found in September 1953, was 
based on evidence obtained by a search warrant issued by a United States 
Commissioner, as authorized by Rule 41 (a) of the Rules of Criminal Procedure, 
in August 1953. Petitioner moved under Rule 41 (e) to suppress the evidence 
on the ground that the search warrant was improperly issued under Rule 41 
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(c) in that it was insufficient on its face, no probable cause existed, and the 
affidavit was based on unsworn statements.* The District Court granted the 
motion to suppress and, on the Government’s later motion dismissed the 
indictment. No motion for return of the evidence was made. The evidence 
seized was indeed contraband. Since the crime charged was a violation of a 
provision of the Internal Revenue Code, 28 U. 8S. C. § 2463 was applicable. That 
section provides against the return of the property in the following words: 
“All property taken or detained under any revenue law of the United 
States shall not be repleviable, but shall be deemed to be in the custody of 
the law and subject only to the orders and decrees of the courts of the 
United States having jurisdiction thereof.” And see 26 U. 8. C. § 2598. 
After the District Court suppressed the evidence, a federal narcotics agent 
swore to a complaint before a New Mexico judge and caused a warrant for 
petitioner’s arrest to issue. Petitioner has now been charged with being in pos- 
session of marihuana in violation of New Mexico law and awaits trial in the 
state court. The case against petitioner in the state court will be made by 
testimony of the federal agent based on the illegal search and on the evidence 
seized under the illegal federal warrant. That at least is the basis of the 
motion in the District Court to enjoin the federal narcotics agent from testify- 
ing in the state case with respect to the narcotics obtained in the illegal search 
and, if the evidence seized is out of the custody of the United States, to direct 
the agent to reacquire the evidence and destroy it or transfer it to other agents. 
The District Court denied the motion and the Court of Appeals affirmed. 218 
F. 2d 237. The case is here on a petition for certiorari which we granted because 
of the importance in federal law enforcement of the question presented. 348 U. 8. 


The briefs and oral argument have been largely devoted to constitutional 
questions. It is said, for example, that while the Fourth Amendment, as judi- 
cially construed, would bar the use of this evidence in a federal prosecution 
(Weeks v. United States, 232 U. S. 383), our decision in Wolf v. Colorado, 338 
U. 8S. 25, would permit New Mexico to use the evidence in its prosecution of 
petitioner. Moreover, it is said that to suppress the use of the evidence in the 
state criminal proceedings would run counter to our decision in Stefanelli v. 
Minard, 342 U. 8S. 117. 

We put all the constitutional questions to one side. We have here no problem 
concerning the interplay of the Fourth and the Fourteenth Amendments nor 
the use which New Mexico might make of the evidence. The District Court is 
not asked to enjoin state officials nor in any way to interfere with state agencies 
in enforcement of state law. Cf. Boske v. Comingore, 177 U. S. 459. The only 
relief asked is against a federal agent, who obtained the property as a result of 
the abuse of process issued by a United States Commissioner. The property 
seized is contraband which Congress has made “subject only to the orders and 
decrees of the courts of the United States having jurisdiction thereof,” as pro- 
vided in 28 U. S. C. § 2463, already quoted. In this posture we have then a case 
that raises not a constitutional question but one concerning our supervisory 
powers over federal law enforcement agencies. Cf. McNabb v. United States, 
318 U. S. 332. 

A federal agent has violated the federal Rules governing searches and 
seizures—Rules prescribed by this Court and made effective after submission 
to the Congress. See 327 U. S. 821 et seg. The power of the federal courts 
extends to policing those requirements and making certain that they are 
observed. As stated in Wise v. Henkel, 220 U. S. 556, 558, which involved an order 
a the district attorney to return certain books and papers unlawfully 
seized : 

“. . . it was within the power of the court to take jurisdiction of the sub- 
ject of the return and pass upon it as the result of its inherent authority 
to consider and decide questions arising before it concerning an alleged un- 
reasonable exertion of authority in connection with the execution of the 
process of the court.” 


*Rule 41 (c) provides in relevant part as follows: 

‘“‘A warrant shall issue only on affidavit sworn to before the judge or commissioner and 
establishing the grounds for issuing the warrant. If the judge or commissioner is satisfied 
that grounds for the application exist or that there is probable cause to believe that they 
exist, he shall issue a warrant identifying the property and naming or describing the person 
or place to be searched. The warrant shall be directed to a civil officer of the United States 
authorized to enforce or assist in enforcing any law thereof or to a person so authorized 
by the President of the United States. It shall state the grounds or probable cause for its 
issuance and the names of the persons whose affidavits have been taken in support thereof.” 
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No injunction is sought against a state official. The only remedy asked is 
against a federal agent who, we are told, plans to use his illegal search and 
seizure as the basis of testimony in the state court. To enjoin the federal agent 
from testifying is merely to enforce the federal Rules against those owing 
obedience to them. 

The command of the federal Rules is in no way affected by anything that 
happens in a state court. They are designed as standards for federal agents. 
The fact that their violation may be condoned by state practice has no relevancy 
to our problem. Federal courts sit to enforce federal law; and federal law 
extends to the process issuing from those courts. The obligation of the federal 
agent is to obey the Rules. They are drawn for innocent and guilty alike. 
They prescribe standards for law enforcement. They are designed to protect 
the privacy of the citizen, unless the strict standards set for searches and seiz- 
ures are satisfied. That policy is defeated if the federal agent can flout them 
and use the fruits of his unlawful act either in federal or state proceedings. 


Reversed. 


Mr. Justice HARLAN, whom Mr. JusTIcE RrEep, Mr. JUSTICE BurToN, and Mr. 
JUSTICE MINTON join, dissenting. 


Without discussion of the competing state and federal interests involved, the 
Court holds that a federal law enforcement officer should be enjoined from 
turning over to state authorities for use in a state prosecution evidence which 
he has obtained in contravention of the Fourth Amendment, and from giving 
testimony concerning the evidence in the state proceedings. This holding so 
far departs from the concepts which have hitherto been considered to govern 
state and federal relationships in this area that I am constrained to dissent. 

1. The holding that an injunction should issue against making available to 
New Mexico the evidence and testimony in question is rested on this Court’s 
“supervisory powers over federal law enforcement agencies.” So far as I know, 
this is the first time it has been suggested that the federal courts share with 
the executive branch of the Government responsibility for supervising law en- 
forcement activities as such. McNabb v. United States, 318 U. 8. 332, cited by 
the Court, stands for no such proposition. Indeed, in excluding the McNabb 
evidence in a federal trial, the Court was careful to say: “. . . we confine our- 
selves to our limited function as the court of ultimate review of the standards 
formulated and applied by federal courts in the trial of criminal cases. We are 
not concerned with law enforcement practices except in so far as courts them- 
selves become instruments of law enforcement.” 318 U. S., at 347. I do not 
think that this case can be brought within McNabb simply because the enjoined 
evidence was seized under an invalid court process. Would the Court’s deci- 
sion have been different had there been no search warrant at all? Moreover, the 
Court has heretofore refused to extend the McNabb rule to state criminal trials. 
Stein v. New York, 346 U. 8S. 156, 186-188; Gallegos v. Nebraska, 342 U. S. 55, 
63-64. 

2. Nor can this decision be supported under any general equity power. For 
although the federal courts undeniably have the power to issue an injunction 
in this case, they also have the discretion to withhold equitable relief when, on 
the balance, the power should not be exercised. On that basis, I think the deci- 
sion cannot be reconciled with the rationale of Stefanelli v. Minard, 342 U. 8. 
117. There, in a case brought under the Civil Rights Act, R. S. § 1979, now 42 
U. 8S. C. § 1983, claiming violation of petitioner’s rights under the Fourteenth 
Amendment, the Court refused to enjoin the use of state-seized evidence in a 
state prosecution, saying that “the federal courts should refuse to intervene in 
State criminal proceedings to suppress the use of evidence even when claimed 
to have been secured by unlawful search and seizure.” Jd., at 120. That 
holding was based on the “special delicacy of the adjustment to be preserved 
between federal equitable power and State administration of its own law.” The 
same consideration is applicable here. The Court distinguishes Stefanelli be- 
cause we are “not asked to enjoin state officials nor in any way to interfere with 
state agencies in enforcement of state law.” But this seems to me illusory, 
for, as the Court recognizes, the State’s case against petitioner appears to de- 
pend wholly on the evidence in question; the injunction will operate quite as 
effectively, albeit indirectly, to stultify the state prosecution as if it had been 
issued directly against New Mexico or its officials. New Mexico’s prosecution 
is at least as far advanced as was the state prosecution in Stefanelli. If New 
Mexico should now seek to subpoena the federal agent, would the Court permit 
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him to honor the State’s process? And if not, how could that properly be said 
not to impinge directly upon the New Mexico prosecution? Today’s decision 
represents a reversal of the sound policy followed in Stefanelli; I can find no 
justification for it. It was not an abuse of discretion to withhold the relief here. 

3. It is said that the federal policies against unlawful searches and seizures 
will be flouted if a federal agent can “use the fruits of his unlawful act either 
in federal or state proceedings.” But this Court has already held that although 
the substance of the Fourth Amendment is “implicit in ‘the concept of ordered 
liberty’”’ and hence enforceable against the States through the Fourteenth 
Amendment, evidence unlawfully seized by a State can nevertheless be used in 
state prosecutions. Wolf v. Colorado, 338 U. 8. 25. That being so, I am unable 
to understand how an exercise of federal equity power designed to deny the 
State the use of this evidence can be squared with the policies underlying Wolf. 
The fact that the injunction operates only against evidence still in possession 
of the federal authorities and against testimony by a federal officer is for me 
not a sufficient answer, since the only difference I can see between the Wolf 
decision and Weeks v. United States, 232 U. S. 383, excluding in federal criminal 
trials evidence obtained in contravention of the Fourth Amendment, is the dif- 
ference between state and federal courts; in each case, the substance of the 
constitutional command is the same, but the nature of enforcement varies with 
the forum. So that, had the petitioner here been convicted in the state courts 
by use of this evidence, I take it that Wolf means we would not have interfered, 
at least absent any showing of a more aggravated search and seizure than this 
record discloses. To say that federal interference is nevertheless justified at 
this point in the proceedings whenever the State has not yet obtained the evi- 
dence seems to me to make the matter simply a race between a state prosecution 
and a federal injuncticn proceeding. I do not believe that a rule dependent 
on the fortuitous circumstance of winning that race is a sound one in this im- 
portant field of federal-state relations. If, on the other hand, the Court is now 
saying that it is the difference between the Fourth Amendment and the Four- 
teenth which requires this result—a conclusion disclaimed by the majority— 
then I would still regard the injunction as improvidently issued, since New 
Mexico should be given the first opportunity to suppress the evidence, with this 
Court sitting in review if the State improperly refuses to do so. Cf. Douglas v. 
Jeannette, 319 U. S. 157. 

In accommodating state and federal interests in criminal law enforcement, 
this Court has hitherto taken the view that the States should be left free to 
follow or not the federal exclusionary rule set forth in Weeks v. United States, 
supra. The present decision seems to me to be a step in the opposite and wrong 
direction. I think the judgment below should be affirmed. 





PART IV. FOREIGN LAW 


WIRETAPPING AS EVIDENCE IN COURT IN GREAT BRITAIN AND THE 
BRITISH COMMONWEALTH OF NATIONS 


GREAT BRITAIN 
WIRETAPPING—LAW AND PRACTICE * 


The following review of British law and practice dealing with wiretapping 
may be summarized with reference to the major points on which information has 
been requested. The conclusions reached on these points are: 

(1) The legal problem involved under the law of Great Britain is not limited 
to wiretapping but includes interception of communications generally, which 
comprehends not only the tapping of telephone and telegraph wires but the 
opening of letters sent through the mails. 

(2) Briefly stated, the only test applied in an English court in considering 
whether evidence is admissible is whether it is relevant to the issue at hand. If 
so, it is admissible, and the court is not concerned with the method by which the 
evidence is obtained. The rule applies equally to civil and criminal cases, al- 
though in the latter type it is always within the discretion of the judge to dis- 
allow evidence which would operate unfairly against an accused person. 

(3) No decisions are to be found which involve the use of evidence obtained 
by wiretapping. Text writers therefore have been required to analyze the law 
relative thereto by reference to analogous cases involving the admissibility of 
evidence illegally acquired, e. g., see case cited hereinafter of use of tape record- 
ings as evidence. 

(4) The power of the Government to tap wires for the prevention and detec- 
tion of serious crime and for the preservation of the safety of the State is con- 
sidered lawful, and it has been officially recommended to Parliament that the 
power not be abandoned. See report of the Committee of Privy Councillors ap- 
pointed to inquire into the interception of communications, October 1957, Com- 
mand Paper 283, paragraph 150. However, the private tapping of wires may 
be an offence under several statutes; and it is stated by text writers that evi- 
dence secured by private wiretapping would be inadmissible. See transcript of 
texts of statutory legislation. The committee suggests that Parliament may wish 
to consider whether specific legislation should be passed to render the unauthor- 
ized tapping of telephone line an offence (par. 131). 

(5) For extent to which wiretapping has been employed, see copies of sta- 
tistics attached, prepared from appendix to Command Paper 283. 

(6) For extent to which wiretapping has aided law enforcement, see Com- 
mand Paper 283, paragraphs 107-113. 

(7) Although it has been suggested that the Crown should divest itself of the 
right to order the tapping of wires and vest the authority to grant such orders 
in the judiciary (Davey, Wiretapping, vol. CVII [N. 8.] Law Journal, p. 565), 
the cited command paper disagrees and officially commends present practice of 
applying to the Secretary of State for warrants. See paragraphs 85, 86, and 152. 

(8) It is suggested that wiretapping is not favored by the people of England 
(Davey, op. cit., p. 565) ; however, the official report to Parliament endorses the 
practice as necessary for national security and for enforcement of law. 

Discussions follow on (1) the history of statutory legislation in Great Britain, 
and (2) judicial interpretation of the law, together with a transcript of the texts 
of cited statutes and copies of statistical material taken from Command Paper 
283. In view of the authoritative nature and comprehensiveness of the com- 
mand paper, and the repeated references thereto in these discussions, it is sug- 
gested that the document may be desired for consultation. If so, it can be made 
available immediately on loan. 


1Prepared by William H. Crouch, Chief, American-British Law Division, Library of 
Congress. 
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History or STATUTORY LEGISLATION 


The most authoritative statement of the British position on wiretapping is 
the report of the Commitee of Privy Councillors, appointed to inquire into the 
interception of communications, which was presented to Parliament by the 
Prime Minister by command of Her Majesty, October 1957 (London, H. M. S. O., 
1957, being Command Paper 283.) 

The Committee, composed of Sir Norman Birkett, Lord Monckton, and Mr. 
P. C. Gordon Walker, submitted this report after making a thorough study of 
the authority, extent, and purpose of the interception of communications and 
in the course of their hearings considering evidence from all the Secretaries of 
State for the Home Department who have held office since 1939, the Permanent 
Under Secretary of State at the Home Office and the officers in charge of those 
authorities that use interception of communications as part of their work. 

In its opening statement, the Committee points out that the origin of such 
authority is “obscure and conflicting’ and establishes the fact that the first 
public reference to the warrant of the Secretary of State authorizing the open- 
ing of letters is in the proclamation of May 25, 1663, which forbade the opening 
of letters or packets by anybody, except by immediate warrant of the Principal 
Secretary of State. There is no doubt, however, in the mind of the Committee, 
that the practice of opening letters had been followed long before this date. 

It is of interest to note that the question of interception of communications 
aroused considerable attention by Parliament in 1844, as a result of the action 
of Sir James Graham, who, in his capacity of Secretary of State, issued a war- 
rant to open the letters of Joseph Mazzini, a political agitator who had fled his 
native Italy. Asa result of this action, two secret committees were set up, one 
by the House of Commons and one by the House of Lords, to study the matter 
and inquire into the state of the law in respect of detaining and opening of 
letters at the post office. The Committee of the House of Lords in its report 
said in part: “* * * it seems sufficient for the present purpose to state, that 
the exercise of this power can be traced from the earliest institutions in this 
eountry for the conveyance of letters from Orders in Council of the 22d of Novem- 
ber 1626, and the 24th of February 1627.” 

The Committee of Privy Councillors of 1957, in tracing the history of this 
subject, considered several arguments concerning the source of the power of the 
Secretary of State to intercept communications. The first, considered the exer- 
cise of the power as a prerogative right of the Crown which although originally 
confined to letters and postal packets was extended by analogy to telegrams 
and telephones, as these means of communication came into being. This pre- 
rogative was justified on the ground that it was necessary for the safety of the 
state or the preservation of the public order. The critics of this view point out 
that there is no evidence of the existence of such a prerogative, since there is 
no mention of it in Chitty’s Prerogatives of the Crown (1820). 

A second view regarding the source of the authority to intercept communica- 
tions maintains that “the origin of the power lay in a common law right which 
was not a part of the prerogative, but which derived from an inherent power 
in the Crown to protect the realm against the misuse of postal facilities by ill- 
disposed persons.” “This common law right,” the argument goes on to say, 
“continues to exist and is recognized in the Post Office statutes.” Although 
no statute has expressly defined the power, nevertheless the statutes in recogniz- 
ing and acknowledging the power have indicated certain ways in which the 
power should be exercised, as for example, by the issue of a warrant by the 
Secretary of State authorizing the interception to be made. 

The third argument presented to the Committee states that though the prac- 
tice of interception has continued for many years, its origin can only be con- 
jectured because historical records are wanting. The reasoning in support of 
this third argument is that an ordinance of 1657 and an act of Parliament of 
1660 prohibited persons other than the Postmaster General from conveying 
letters. A proclamation of 1663 prohibited the opening of letters save by the 
warrant of the Secretary of State. The purpose of this legislation, therefore, 
was to create a monopoly for the Crown and to insure that the letters would 
be carried by persons appointed or licensed by the Crown, with the object of 
enabling the Crown to inspect the contents of letters carried. The substance 
of this view was not based on a prerogative right, but upon the position that 
“those who entrusted their letters to the Posts would render them open to in- 
spection at the wish of the Crown. 
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Having considered the evidence submitted by witnesses regarding the origin 
of the power of intercepting communications, the Committee noted legislation 
enacted during the reign of Queen Anne; namely, the act of 1710, establishing 
a General Post Office (9 Anne ch. 10), section 40 of which provided “that no 
person * * * shall presume to open, detain or delay * * * any letter after same 
is or shall be delivered into the General or other Post Office * * * except by 
an express warrant in writing under the hand of one of the principal Secretaries 
of State for every such opening, detaining or delaying * * *.” From that time on, 
the existence of such a power has been acknowledged repeatedly in various 
statutes, the latest being the Post Office Act, 1953 (1 and 2 Bliz. 2, ch. 36), 
section 58 (1) of which repeats in substantially the same wording the provision 
permitting the opening, detaining or delaying of any letter on the express war- 
rant of the Secretary of State. 

The Committee had no hesitancy in coming to the conclusion of the history 
of the law relating to intercepted communications that “if there is a lawful 
power to intercept communications in the form of letters and telegrams, then 
it is wide enough to cover telephone communications as well.” 

The report summarizes the legal position with regard to interception in these 
words: 

“The legal position since 1710 and now is that an officer of the Post Office 
who opens, delays, or detains a postal packet commits an offence unless it is 
his duty to do so, or one of the conditions mentioned in the section as justifying 
his conduct is satisfied. It is a defence to show that the letter was opened, 
delayed, or detained on the authority of the Secretary of State’s warrant.” 

In this connection, telegrams are postal packets for the purposes of the Post 
Office Act of 1953 and are telegraphic messages for the purposes of the Telegraph 
Act of 1869 and by virtue of section 3, it is an offence for an officer of the 
Post Office to “open, delay, or detain” a telegram in course of transmission by 
post unless it is his duty so to do, or the opening, ete., is authorized by the 
warrant of the Secretary of State, or it is justified on one or other of the grounds 
mentioned in section 58 (1) of the Post Office Act, 1953. 

“The power to intercept to telephonic communications,” the report continues, 
“has been exercised in this country from time to time since the introduction of 
the telephone; and until the year 1937, the Post Office acted upon the view that 
the power, which the Crown exercised in intercepting telephone messages, was 
a power possessed by any other operator of telephones and was not contrary to 
law. No warrants by the Secretary of State were therefore issued, and any 
arrangements for the interception of telephone conversations were made directly 
between the Security Service or the police authorities and the Director General 
of the Post Office. 

“In 1937, the position was reviewed by the Home Secretary and the Postmaster 
General and it was then decided, as a matter of policy, that it was undesirable 
that records of telephone conversations should be made by post office servants 
and disclosed to the police or to the Security Service without the authority of 
the Secretary of State. Apart from thinking that the former practice was 
undesirable, the Home Office was of opinion that the power on which they had 
acted to intercept letters and telegrams on the authority of a warrant issued 
by the Secretary of State, was wide enough in its nature to include the inter- 
ception of telephone messages also. It was accordingly decided to act on this 
view of the law, and it has since been the practice of the Post Office to intercept 
telephone conversations only on the express warrant of the Secretary of State, 
that is, upon the authority which had already been recognised in the statutes 
to which we have referred dealing with letters and telegrams.” 

This portion of the report is closed with an opinion of the state of the law; 

“‘(a) The power to intercept letters has been exercised from the earliest times, 
and has been recognized in successive acts of Parliament. 

“(b) This power extends to telegrams. 

“(ce) It is difficult to resist the view that if there is a lawful power to inter- 
cept communications in the form of letters and telegrams, then it is wide enough 
to cover telephone communications as well.” 

The second part of the report reviews the purpose, use and extent of the 
power of interception and figures are given in appendices of the number of 
interceptions authorized by the Secretary of State from 1937 to 1956, together 
with a list of authorities that intercepted communications between the same 
period. 


25928—58—Ap.——8 
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The matter of unauthorized tapping in England is summarized in the follow- 
ing language: 

“All the evidence we heard was to the effect that there is, and has been, no 
tapping of telephones by unauthorized persons in this country. 

“We also received evidence that, for technical reasons, the unauthorized 
tapping of telephones would be much more difficult in this country than in 
the United States of America. However, there can be no certainty that unau- 
thorized tapping of telephones does not occur and it might even be done without 
the commission of a trespass upon private or Crown property. 

“In these circumstances Parliament may wish to consider whether legislation 
eee be passed to render the unauthorized tapping of a telephone line an 
offence.” 

The conclusions and recommendations of the committee are summarized in 
the following words: 

“The origin of the power to intercept communications can only be summarized 
but-the power has been exercised from very early times; and has been recog- 
nized as a lawful power by a succession of statutes covering the last 200 years 
or more. 

“There is some difference of view on the authority to intercept telephone mes- 
sages. On one view the power is indentical with the power to open letters and 
rests on the ancient power to intercept communications. Another view is that 
the power rests on a comparatively modern statute. 

“The power to intercept communications is exercised for the prevention and 
detection of serious crime and for the preservation of the safety of the State. 

“The power is almost exclusively exercised by the Metropolitan Police, the 
Board of Customs and Excise, and the Security Service. It is used with the 
greatest care and circumspection, under the strictest rules and safeguards, and 
never without the personal considered approval of the Secretary of State. 

“The use of the power has been effective in detecting major criminals and 
preventing injury to national security. For example, the arrest and conviction 
of a large-scale smuggler believed to have illicitly exported £6,000,000 over a 
period of 3 years.) 

“The exercise of the power in these limited spheres should be allowed to con- 
tinue under the same strict rules and supervision and in the special circum- 
stances we have set out. The criminal and the wrongdoer should not be allowed 
to use services provided by the State for wrongful purposes quite unimpended, 
and the police, the customs, and the Security Service ought not to be deprived 
of an effective weapon in their efforts to preserve and maintain order for the 
benefit of the community. 

“The interference with the privacy of the ordinary law-abiding citizen or with 
his individual liberty is infinitesimal, and only arises as an inevitable incident 
of intercepting the communications of some wrongdoer. It has produced no 
harmful consequences.” 


RESERVATION OF Mr. P. C. GoRDON WALKER 


Mr. Walker, a member of the committee, concurred in the main conclusions 
contained in the report, but offered a few reservations. 

He said in part: 

“In my view the purposes for which warrants are issued should in future 
be judged by new and stricter standards, particularly in regard to the detection 
of crime: with the effect that interception would practically cease to be used 
for this purpose. 

“T feel that this would be in closer accord with our general ideas in this 
country about the methods that we permit the police to use and with the state 
of public opinion concerning the interception of communications. We are proud 
in Britain that our rules of evidence are more favourable to the accused than 
in some other countries, and that an innocent man should not be wrongly 
convicted, although this may result in some guilty persons escaping punish- 
ment * * * The reason why we enforce such high standards and tie the hands 
of the police in certain respects is that this aids the enforcement of law and 
order; for the methods used by the police must carry public support. In my 
opinion public concern about telephone tapping is such that if the interception 
of communications for the detection of crime continues as in the past there may 
be some danger of a weakening of the popular approval without which the 
police cannot in the long run carry on effectively. 
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“A restriction of the purposes for which interception of communications is 
used in the detection of crime would be in accord with the general trend of 
policy since the war. One of the factors determining the evolution of policy in 
regard to the interception of communications has been the state of public 
opinion toward the exercise of this power * * * 

“Public repugnance to the interception of communications has, it seems to 
me, increased and there should therefore be a further restriction upon the use 
of this power for the purposes of the detection of crime. In future the inter- 
ception of communications should, in my submission, no longer be regarded as 
an admissible method of detection in what may be called ordinary cases of 
crime, even when these are ‘serious’ as this term has been defined by the Home 
Office; but should be authorised only when the Secretary of State is satisfied 
that there is the most extreme and urgent reason. The sort of rare and excep- 
tional case I have in mind is that a dangerous criminal or lunatic is at large 
who is likely to commit violence or murder and the interception of communi- 
cations may provide the best or only means of his speedy recapture; or that a 
highly organised and dangerous gang is committing violence and cannot be 
broken up by other means of detection * * * 

A distinction must in my view be drawn between the interception of commu- 
nications for the detection of crime and for security purposes. As my col- 
leagues point out, ‘even if some criminals do escape justice the injury to the 
State cannot compare with the kind of injury the Security Service seeks to 
prevent.” A far larger proportion of the information that the Security Service 
must discover is obtained by interception of communication than in the case of 
the police or the customs. A great deal of this vital information could be dis- 
covered by no other means.” 


JUDICIAL INTERPRETATION OF THE LAW 


The discussion regarding the admissibility of evidence in wiretapping cases 
brings up the question of the acceptance in a court of evidence obtained by 
illegal methods. According to Andrew Phelan in an article in the Law Journal 
for November 15, 1957 (vol. 107, pp. 727-728), the case of Kuruma, Son Of 


Kaniu v. Reg. [1955] 1 All England Reports, 236, seems to be the first and 
only case: “in which it is stated in so many words that in an English court 
the only test to be applied in considering whether evidence is admissible is 
whether it is relevant to the matter in issue. If it is, it is admissible, and 
the court is not concerned with the method by which the evidence is obtained. 
Chis is equally so in a civil and a criminal case, although in the latter, as 
indicated in Harris v. Director of Public Prosecutions [1952] 1 All England 
Reports, 1044, the judge always has a discretion to disallow evidence if the 
strict rules of admissibility would operate unfairly against an accused person.” 

Kuruma’s case was heard by the Judicial Committee of the Privy Council 
on appeal from the Court of Appeal for Eastern Africa and, continues the 
article, “the facts being that on the trial of the appellant on a charge of being 
in unlawful possession of ammunition, evidence of the search of, and the finding 
of ammunition on, the appellant, was given by two police officers who, not being 
above the rank of assistant inspector, had, it was said, no power under the 
relevant emergency regulations to search the appellant. The evidence was 
admitted. On appeal it was contended that there was no positive authority 
one way or another in this country on the point, but that two Scottish law 
lords and the Supreme Court of the United States of America had held that 
evidence in a criminal trial, obtained by illegal means, should not be admitted. 
It was also suggested that considerations of public policy favored the exclu- 
sion of such evidence and that otherwise the courts would seem to be counte- 
nancing illegal acts and tending to encourage future illegalities. 

“These arguments did not prevail. Lord Goddard, C. J., said with regard 
to foreign judgments that ‘their Lordships do not think it necessary to exam- 
ine them (decisions of the Supreme Court of the United States) in detail.’ 
Suffice it to say that there appears to be considerable difference of opinion 
among judges both in the State and Federal courts whether or not the rejection 
of evidence obtained by illegal means depends on certain articles in the Ameri- 
ean Constitution. At any rate, in Olmstead v. United States the majority of 
the Supreme Court were clearly of the opinion that the common law did not 
reject relevant evidence on that ground.” There follows a discussion of several 


American cases; namely, Rochim v. California (342 U. S. 165) and two Canadian 
cases. 
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Mr. Phelan concludes his article as follows: 

“It would seem that the United States practice has diverged from practice 
in the common law countries by the Supreme Court’s interpretation of the 
articles of a written constitution but it could be argued that the fifth amend- 
ment only crystallizes the common law privilege against self-incrimination and 
that the 14th amendment simply restates a well accepted principle of the 
common law. 

“In England, at any rate, the apparently severe evidential rule is modified 
in practice by the court’s discretion to disallow evidence which would operate 
unfairly against the accused and both here and in Canada it is agreed that 
there is no analogy between the admission of evidence obtained by trespass 
to the person and the admission of confessions. In the case of confessions, 
evidence is rejected because of the doubt over truthfulness. Such doubts, it 
ean be said, cannot arise in the case of trespass to the person. ‘This’, declared 
Lord Goddard in Kuruma v. R. ‘is a rule of law which their lordships are not 
qualifying in any degree whatsoever.’ ” 

Further observations regarding the judicial interpretation of wiretapping in 
Great Britain are contained in an article by Geoffrey W. Davey, Wiretapping, 
in the Law Journal for September 6, 1957 (vol. 107, pp. 564-565), in which Mr. 
Davey comes to the following conclusions after reviewing United States ex- 
perience in respect of this subject: 

“There would appear to be strong opinion in the United States, as indeed 
there is in this country, that in the words of Justice Holmes, wiretapping is 
‘dirty business’. That being conceded, there appears to be nothing in the com- 
mon law as inherited by the people of the United States which militates against 
wiretapping, the Americans generally, aware as they are and have been for 
some years of the incidence of wiretapping, appear to accept that it is a necessary 
weapon in the hands of those concerned with the enforcement of law. People 
in this country have in general only become aware of the fact of wiretapping 
in Britain because of recent events; and because here the appropriate orders 
are made under prerogative power, they have still no very clear idea of the 
frequency with which they are made. 

“What appears to concern the Americans, and, it is suggested what ought to 
concern people in this country is that the use of this method of obtaining evidence 
should be strictly controlled and that in cases other than those where the secu- 
rity of the State is involved, the orders ought to be made by such an authority, 
and in such a manner, as will permit of their validity being questioned. At 
present only the discretion of the Home Secretary needs to be persuaded, and 
thereafter the order is immune from challenge. 

“It is said that the right to order the tapping of telephones is a prerogative 
right. Even if this is so, and it appears to be arguable that it is not, there 
would in logic seem to be no reason why the Crown should not divest itself of 
this right in the same way as it has through the centuries divested itself of 
other prerogative rights and vest the authority to grant such orders in the 
judiciary. 

“If this were done, then safeguards similar to those enjoyed, or to be enjoyed 
by the people of the State of New York could be devised very simply, without 
rendering the weapon of wiretapping any the less effective in the hands of those 
duly authorized to employ it. 

“So far as the private use of wiretapping is concerned, there would appear 
to be no cause for thinking that this is a problem of any magnitude in this 
country, and in any event, evidence so obtained would already be deemed to be 
inadmissible. 

“It is interesting to note, however, that whereas the interception or wrongful 
disclosure of a telephone message by ‘any person having official duties connected 
with the post office, or acting on behalf of the Postmaster General’ is an offense 
under the Telegraph Act of 1868, and the use of any wireless telegraphy ap- 
paratus for the purpose of obtaining information as to the content, sender or 
addressee of any message is an offense under the Wireless Telegraphy Act, 
1949, it would appear not to be an offense for persons other than post office 
servants to tap a wire, provided the tapping is done in such a way as to avoid 
doing damage to the cable. Insofar as the Justice of the Peace Act, 1361, 
renders eavesdropping an offense, it may be that it is unnecessary to create a 
new offense in the way that is proposed in New York, although the sanction of 
being bound over for 12 months and having to furnish sureties might be thought 
an ineffective deterrent in a matter of this gravity. In any event it would 
seem that to apply the proposed American definition to eavesdropping as it has 
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always been understood under the English statute would be a step not every 
magistrate would be prepared to take. The only other method of prevention 
which suggests itself at the moment is that such an act might be held to be a 
public mischief. 

“In the light of the foregoing observations there would seem to be much that 
should concern those jealous of individual liberty and privacy in this connection, 
the most important objective being, it is suggested, to ensure that the safeguards 
against misuse of wiretapping should be less nebulous than appears to be the 
case now.” 

The only recorded British case on tape recording, used as evidence, is noted 
in The Criminal Law Review, July 1956, page 442. It reads: 

“At Wiltshire Assizes on May 10, Hilbery, J., hearing charges against two 
men of conspiracy to pervert the course of justice, ruled that a tape recording 
of a conversation which took place at Salisbury police station could be admitted 
as evidence. He allowed it on the ground that it was a first-class mechanical 
reproduction and therefore might be said to be the best evidence, in the circum- 
stances, of the conversation. After the recording had been played there was 
some argument as to whether the transcript of the recording should be admitted. 
The judge ruled that copies of the transcript should be given to the jury to 
assist them, and after this had been done the recording was played again. Hil- 
bery, J., commented: ‘I don’t know why we have got to have these new de- 
partures. We have always got on very well, especially with police officers who 
make notes at times or immediately afterwards, of long conversations which 
were vital to the matter. I don’t know why it is supposed we should now go 
in for tape recording. But here it is, we have it now.’ The two defendants 
were acquitted.” 


TRANSCRIPT OF TEXTS OF STATUTORY LEGISLATION ”* 


The Justices of the Peace Act, 1361 (eavesdropping statute) (34 Edw. 3, 
ch. 1): 

“First, that in every county of England shall be assigned for the keeping of 
the peace, one lord, and with him three or four of the most worthy in the 
county, with some learned in the law, and they shall have power to restrain the 
offenders, rioters, and all other barrators* and to pursue, arrest, take, and 
chastise them according to their trespass or offence; and to cause them to be 
imprisoned and duly punished according to the law and customs of the realm, 
and according to that which to them shall seem best to do by their discretions 
and good advisement; * * * and to take and arrest all those that they may 
find by indictment, or by suspicion, and to put them in prison; and to take of 
all them that be [not] of good fame, where they shall be found, sufficient surety 
and mainprise of their good behaviour toward the King and his people, and 
the other duly to punish; to the intent that the people be not by such rioters or 
rebels troubled nor endamaged, nor the peace blemished, nor merchants nor 
other passing by the highways of the realm disturbed, nor [put in the peril 
which may happen] of such offenders: And also to hear and determine at the 
King’s suit all manner of felonies and trespasses done in the same county ac- 
cording to the laws and customs aforesaid * * *” 

The Malicious Damage Act, 1861 (24 and 25 Vict., ch. 97, secs. 37-38) : 

“‘Whosoever shall unlawfully and maliciously cut, break, throw down, destroy, 
injure, or remove any battery, machinery, wire, cable, post, or other matter of 
thing whatsoever, being part of or being used or employed in or about any 
electric or magnetic telegraph, or in the working thereof, or shall unlawfully 
and maliciously prevent or obstruct in any manner whatsoever the sending, 
conveyance, or delivery of any communication by any telegraph, shall be guilty 
of a misdemeanor, and being convicted thereof shall be liable, at the discretion 
of the court, to be imprisoned for any term not exceeding two years, with or 
without hard labour: Provided, That if it shall appear to any justice, on the 
examination of any person charged with any offence against this section, that 
it is not expedient to the ends of justice that the same should be prosecuted by 
indictment, the justice may proceed summarily to hear and determine the same, 


2As the legal background in respect of interception of communications is not clearly 
defined, transcripts of the majority of the laws mentioned in the report have been 
presented. The pertinent sections of some laws, such as, the act of 1710 and the Post 
Office Act, 1953, are transcribed in the body of the summary of the report. 


*“Barrators’—a barrator, i. e., one who is a disturber of the peace and who spreads 
false rumors. 
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and the offender shall on conviction thereof, at the discretion of the justice, 
either be committed to the common gaol or house of correction, there to be 
imprisoned only, or to be imprisoned and kept to hard labour, for any term not 
exceeding three months, or else shall forfeit any pay such sum of money, not 
exceeding ten pounds, as to the justice shall seem meet.” 

“Whosoever shall unlawfully and maliciously, by any overt act, attempt to 
commit any of the offences in the last preceding section mentioned, shall on con- 
viction thereof before a justice of the peace, at the discretion of the justice, either 
be committed to the common gaol or house of correction, there to be imprisoned 
only, or to be imprisoned and kept to hard labour, for any term not exceeding 
three months, or else shall forfeit and pay such sum of money, not exceeding ten 
pounds, as to the justice shall seem meet.” 

The Telegraph Act, 1863 (26 and 27 Vict., ch. 112, secs. 45, 52) : 

“If any person in the employment of the company—wilfully or negligently 
omits or delays to transmit or deliver any message, or by any wilful or negligent 
act or omission prevents or delays the transmission or delivery of any message; 
or improperly divulges to any person the purport of any message; he shall for 
every such offence be liable to a penalty not exceeding twenty pounds.” 

“Where, in the opinion of one of Her Majesty’s Principal Secretaries of State, 
an emergency has arisen in which it is expedient for the public service that Her 
Majesty’s Government should have control over the transmission of messages by 
the company’s telegraphs, the Secretary of State, by warrant under his hand, 
may direct and cause the company’s works, or any part thereof, to be taken 
possession of in the name and on behalf of Her Majesty, and to be used for Her 
Majesty’s service, and, subject thereto, for such ordinary service as may seem 
fit; or may direct and authorize such persons as he thinks fit to assume the 
control of the transmission of messages by the company’s telegraphs, either 
wholly or partly, and in such manner as he directs. Any such warrant shall not 
have effect for a longer time than one week from the issuing thereof; but the 
Secretary of State may issue successive warrants from week to week as long as, 
in his opinion, such emergency continues. The * * * Treasury shall pay to the 
company, as compensation for any loss or profit sustained by the company by 
reason of the exercise by the Secretary of State of any of the powers of the pres- 
ent section, out of money to be provided by Parliament for the purpose, such sum 
as may be settled between the Secretary of State and the company by agreement, 
or, in case of difference, by arbitration—such arbitration to be conducted in 
manner provided in the last foregoing action, the Secretary of State being only 
substituted for the Board of Trade.” 

The Telegraph Act, 1868 (31 and 32 Vict., ch. 110, sec. 20): 

“Any person having official duties connected with the Post Office, or acting 
on behalf of the Postmaster General, who shall, contrary to his duty, disclose 
or in any way make known or intercept the contents or any part of the contents 
of any telegraphic messages or any message intrusted to the Postmaster General 
for the purpose of transmission, shall in England and in Ireland be guilty of a 
misdemeanor, and in Scotland of a crime and offence, and shall upon conviction 
be subject to imprisonment for a term not exceeding twelve calendar months; 
and the Postmaster General shall make regulations to carry out the intentions 
of this section, and to prevent the improper use by any person in his employment 
or acting on his behalf of any knowledge he may acquire of the contents of any 
telegraphic message.” 

The Post Office (Protection) Act, 1884 (47 and 48 Vict., ch. 76, sec. 11) : 

“Every person who forges or wilfully and without due authority alters a tele- 
gram or utters a telegram knowing the same to be forged, or wilfully and without 
due authority altered, or who transmits by telegraph as a telegram, or utters as 
a telegram, any message or communication which he knows to be not a telegram, 
shall, whether he had or had not an intent to defraud, be guilty of a misdemeanor, 
and shall be liable, on summary conviction, to a fine not exceeding ten pounds, and, 
on conviction on indictment, to imprisonment with or without hard labour for a 
period not exceeding twelve months. 

“If any person, being in the employment of a telegraph company as defined 
by this section— 

“Improperly divulges to any person the purport of any telegram; such person 
shall be guilty of a misdemeanor and be liable on summary conviction to a fine 
not exceeding twenty pounds, and on conviction on indictment to imprisonment, 
with or without hard labour, for a term not exceeding one year, or to a fine not 
exceeding two hundred pounds. 
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“For the purposes of this section the expression ‘telegram’ means a written or 
printed message or communication sent to or delivered at a post office, or the 
office of a telegraph company, for transmission by telegraph, or delivered by the 
post office or a telegraph company as a message or communication transmitted 
by telegraph. 

“The expression ‘telegraph company’ means any company, corporation, or per- 
sons carrying on the business of sending telegrams for the public under what- 
ever authority or in whatever manner such company, corporation, or persons may 
act or be constituted. 

“The expression ‘telegraph’ has the same meaning as in the Telegraph Act, 1869 
and the acts amending the same.” 

[Telephony was held in 1880 to be a form of telegraphy, and so to be within 
the Telegraph Acts [A. G. v. Edison Telephone Co. of London (1880)] (6 Q. B. D. 
244; 42 Digest 885, 1). It is referred to specifically in the Telegraph Act, 1899 
(ch. 38) and Telephone Transfer Act, 1911 (ch. 26).] 

The Telegraph Act, 1899 (62 and 63 Vict., ch. 38) : 

Title: “An act to make further provision for the improvement of telephonic 
communication, and otherwise with respect to telegraphs.” 

The Telephone Transfor Act, 1911 (1 and 2 Geo. 5, ch. 26, sec. 2): 

“The Treasury may, with a view to the development of that part of the tele- 
graphic system of the United Kingdom which is called the telephonic system, 
without prejudice to the exercise of any powers previously given for the like 
purpose, issue out of the Consolidated Fund or the growing produce thereof such 
sums, not exceeding in the whole the sum of four million pounds, as may be re- 
quired by the Postmaster General for the purpose of developing the telephonic 
system aforesaid according to estimates approved by the Treasury.” 

The Official Secrets Act, 1911 (1 and 2 Geo. 5, ch. 28, sec. 2) : 

“(1) If any person having in his possession or control [any secret official code 
word, or password, or] any sketch, plan, model, article, note, document, or infor- 
mation which relates to or is used in a prohibited place or anything in such a 
place, or which has been made or obtained in contravention of this act, or which 
has been entrusted in confidence to him by any person holding office under His 
Majesty or which he has obtained [or to which he has had access] owing to 
his position as a person who holds or has held office under His Majesty, or as a 
person who holds or has held a contract made on behalf of His Majesty, or as a 
person who is or has been employed under a person who holds or has held such 
an office or contract— 

“(a) communicates the [code word, password,] sketch, plan, model, article, 
note, document, or information to any person, other than a person to whom 
he is authorized to communicate it, or a person to whom it is in the interest 
of the State his duty to communicate it; or, 

“{(aa) Uses the information in his possession for the benefit of any foreign 
power or in any other manner prejudicial to the safety or interest of the 
State ;] 

“(b) retains the sketch, plan, model, article, note, or document in his 
possession or control when he has no right to retain it or when it is con- 
trary to his duty to retain it [or fails to comply with all directions issued 
by lawful authority with regard to the return or disposal thereof]: [or 

“(c) fails to take reasonable care of, or so conducts himself as to en- 
danger the safety of the sketch, plan, model, article, note, document, secret 
official code or password or information:] that person shall be guilty of a 
misdemeanor. 

“[(la) If any person having in his possession or control any sketch, plan, 
model, article, note, document, or information which relates to munitions of war, 
communicates it directly or indirectly to any foreign power, or in any other 
manner prejudicial to the interests of the State, that person shall be guilty of a 
misdemeanor. } 

(2) If any person receives any [secret official code word, or password, or} 
sketch, plan, model, article, note, document, or information, knowing, or having 
reasonable ground to believe, at the time when he receives it, that the [code 
word, password,] sketch, plan, model, article, note, document, or information 
is communicated to him in contravention of this Act, he shall be guilty of a mis- 
demeanor, unless he proves that the communication to him of the [code word, 
password,] sketch, plan, model, article, note, document, or information was con- 
trary to his desire. 

“(3) Repealed by Oilicial Secrets Act, 1920.” 

Section 3 defines prohibited places: 
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“(d) any railway, road, way or channel, or other means of communication 
by land or water (including any works or structures being part thereof or con- 
nected therewith), or any place used for gas, water, or electricity works or other 
works for purposes of a public character, * * *” 

The Official Secrets Act, 1920 (10 and 11 Geo. 5, ch. 75, sec. 4) : 

“(1) Where it appears to a Secretary of State that such a course is ex- 
pedient in the public interest, he may, by warrant under his hand, require 
any person who owns or controls any telegraphic cable or wire, or any appara- 
tus for wireless telegraphy, used for the sending or receipt of telegrams to or 
from any place out of the United Kingdom, to produce to him, or to any person 
named in the warrant, the originals and transcript, either of ali telegrams, 
or of telegrams of any specified class or description, or of telegrams sent from 
or addressed to any specified person or place, sent or received to or from any 
place out of the United Kingdom by means of any such cable, wire, or apparatus, 
and all other papers relating to any such telegram as aforesaid. 

“(2) Any person who, on being required to produce any such original or trans- 
cript or paper as aforesaid, refuses or neglects to do so shall be guilty of an 
offence under this Act, and shall, for each offence, be liable on conviction under 
the Summary Jurisdiction Acts to imprisonment with or without hard labour 
for a term not exceeding 3 months, or to a fine not exceeding £50, or to both such 
imprisonment and fine. 

“(3) In this section the expression “telegram” shall have the same meaning 
as in the Telegraph Act, 1869, and the expression ‘wireless telegraphy’ shall 
have the same meaning as in the Wireless Telegraphy Act, 1904.” 

The Wireless Telegraphy Act, 1949 (12, 13, and 14 Geo. 6, ch. 54, secs. 3, 5): 

Section 3: 

“The Postmaster General may make regulations * * *.” 

Section 5: 

“Any person who— 

“(a) by means of wireless telegraphy, sends or attempts to send, any 
message which, to his knowledge, is false or misleading and is, to his knowl- 
edge, likely to prejudice the efficiency of any safety of life service or en- 
danger the safety of any person or of any vessel, aircraft or vehicle, and, 
in particular, any message which, to his knowledge, falsely suggest that a 
vessel or aircraft is in distress or in need of assistance or is not in distress 
or not in need of assistance; or 

“(b) otherwise than under the authority of the Postmaster General or 
in the course of his duty as a servant of the Crown, either— 

“(i) uses any wireless telegraphy apparatus with intent to obtain 
information as to the contents, sender or addressee of any message 
(whether sent by means of wireless telegraphy or not) which neither 
the person using the apparatus nor any person on whose behalf he is 
acting is authorized by the Postmaster General to receive; or 

“(ii) except in the course of legal proceedings or for the purpose of 
any report thereof, discloses any information as to the contents, sender 
or addressee of any such message, being information which would not 
come to his knowledge but for the use of wireless telegraphy apparatus 
by him or by another person, shall be guilty of an offence under this 
Act.” 

CANADA 


WIRETAPPING—LAW AND PRACTICE 


It seems clear from a study of pertinent decisions involving the interception 
of communications that the British rules would be followed by Canadian courts. 
Accordingly, wiretapping by official agencies for reason of national security and 
law enforcement would appear to be lawful and evidence obtained thereby ad- 
missible as long as it is relevant to the issue at hand and would not operate un- 
fairly against the accused. There follows a review of pertinent materials on 
the subject. Statutes enacted by the Canadian Parliament and by the several 
Canadian Provinces have also been collected for examination. 

Two cases have been decided in Canadian courts involving tape recording and 
judicial interpretations of the decisions rendered are given below. It should be 
noted that the judges in both cases based their decisions not on the manner of 
obtaining the evidence but strictly on the ground that if the evidence was relevant 
to the case it was admissible. In support of their decisions they cited the hold- 
ing of the British Legislative Committee of the Privy Council in the Kuruma case 
cited in the review in the case of Great Britain. 
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The first case was Regina v. Foll (1956) 19 Western Weekly Reports 66; 
affirmed on appeal (1957) 21 Western Weekly Reports 481. This case involved 
charges of breaking, entering, and stealing a large quantity of butter. The 
Crown introduced in evidence a tape recording of certain statements alleged to 
have been made by the accused in the premises of a Winnipeg firm, in the course 
of making a telephone call to an accomplice. The evidence of the telephone 
conversation and of the fact that the accused was the party whose voice was 
heard on the recording was corroborated by certain “internal evidence” in the 
Statements made, by confirmation of circumstances referred to in it; by the 
evidence of the accomplice who was the other party and of persons who knew 
and recognized the voice of the accused on the recording. The tape recorder 
and its microphone were in no way attached to the telephone, the only relation- 
ship between the telephone and the tape recorder was that they were in the 
same room. The defence attempted to have the evidence excluded on the ground 
that the placing of the microphone where a telephone conversation, or at least 
one side of it, could be heard constituted wiretapping, which in Manitoba is 
prohibited by statute’ and that consequently the evidence was illegally obtained 
and inadmissible. The trial judge who was affirmed on appeal ruled that the 
tape recording was admissible. He based this decision on the grounds that 
the tape recording was not revised or interfered with and that so far as concerns 
the issue of its being an accurate or inaccurate report of what was said, it 
should not be withheld from the jury. The judge also decided that there was, 
in this case, no violation of the Manitoba Telephones Act which prohibited 
wiretapping, since the tape recorder was not an instrument of that character 
and there was no interference with the telephone system. Having reached this 
conclusion, the judge, remarked : 

“That it is difficult to see how the provisions of the Manitoba Telephones Act, a 
statute of a Provincial legislature, can affect the question of the admissibility of 
evidence in a criminal prosecution of this kind, since criminal law and criminal 
procedure are within the exclusive jurisdiction of the Dominion. My second 
observation is that even if the tape recording represented evidence illegally 
obtained as being a violation of the Manitoba Telephones Act (and I have 
already found the contrary) it would still be admissible if relevant. [Italie 
mine.] That this is the law in England and Canada—though evidently not in 
several parts of the United States—has been settled by decisions of high judicial 
authority not to be questioned by a judge of first instance (vide Reg. v. Kuruma 
[1955] AC 197 [1955] 2WLR 223, [1955] 1 All ER 236 [P. C.]; Atty. Gen. for 
Que v. Begin [1955] SCR 593, 21 CR 217. [The Reg. v. Kuruma case was dis- 
cussed, supra]. 

“Finally I wish to make it clear that, performing a judicial function as trial 
judge in this case, I am deciding only the legal admissibility of the evidence that 
is tendered. That there may be ethical or moral implications in the use of 
tape recording machines is undoubtedly true. What these will be will vary 
from case to case. It may well be thought that an employer who, suspecting 
dishonesty among his employees, sets up without their knowledge a tape record- 
ing machine for the purpose of identifying the dishonest person, is, even as a 
matter of morals, acting properly and justifiably. Other cases where tape 
recordings might be used would perhaps have to stand on lower ground than 
this. But in the state of the law and authorities in Canada as I interpret them 
a tape recording is not, as such, inadmissible.” 

The Reliable Toy Co. Ltd. v. Collins case ((1950) Ontario Reports 360) heard 
by the Supreme Court of Ontario, Canada, was an action for an injunction re 
straining the defendant from disclosing trade secrets of the plaintiff company. 
Plaintiff company, manufacturers of plastic toys, employed the defendant, a 
chemist, to work chiefly with plastic. He signed a secrecy agreement on his 
appointment. Some time later, the plaintiff company discharged the defendant 
and alleged that since his discharge he disclosed trade secrets and other con- 
fidential information. The only matter of interest for this study is the question 
of admissibility of certain evidence obtained by tape recording. The plaintiff, 
suspecting that the defendant was revealing trade secrets of his company, ar- 
ranged with an investigation service to place a microphone in a room to which 
the defendant came for an interview with a member of the investigation service. 
The conversation that ensued was recorded on a tape recorder in the adjoining 
room. Evidence was given to prove that the wire recording had not been tam- 
pered with. The recordings from the original wire were played in court on the 
recording machine and transcribed and introduced in evidence. It was agreed 


1 Manitoba Telephones Act, 1955, secs. 36 and 87. 
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by counsel for all parties that the transcript was accurate for the most part. 
The judge ruled that there was no doubt about the identity of the parties whose 
conversation was recorded or the accuracy of the record and admitted it as 
evidence. He said, furthermore, that he was of the opinion that in each case 
the identity of the voices was satisfactorily assigned to the persons participat- 
ing in the interview, that the record of what was said and what occurred is in all 
material respects complete and accurate and relevant to the issues in the case. 

In the case comment on the admissibility in evidence of tape recording and 
transcript and the Regina v. Foll case, Clive K. Tallin in 35 Canadian Bar Review, 
pages 558 ff., discusses not only this case but several American decisions, on the 
Same subject, such as, State v. Minneapolis Mills Co. (124 Minn. 34, 144 N. W. 
417) ; Commonwealth v. Clark (187 Atl. 237); State v. Raasch (275 N. W. 620). 
Mr. Tallin comes to this conclusion : 

“Though without actually citing or adopting the decisions of the American 
courts, Canadian and English courts have reached the same conclusions, about 
the admissibility of recordings as evidence. If the authenticity of the recording 
is established, the court is satisfied that it is a true and unaltered recording of 
what was said, without additions or deletions, and if the voices recorded are 
properly identified with those of the parties to the case, any recorded conversa- 
tion otherwise admissible will be admissible * * *. 

“The only other question referred to [by the Judge in the Foll case] that 
should perhaps be mentioned is the admissibility of evidence illegally obtained. 
As he properly points out, unless Parliament or the legislature sees fit to alter 
the law, it is too late to contend that evidence other than of a confession, no 
matter how illegally obtained, is on that ground alone inadmissible. That was 
the decision of the Judicial Committee of the Privy Council in Auruma v. Regi- 
nam, an appeal from Kenya [previously mentioned] * * *. It seems clear that 
in Canada, unlike the United States, recorded evidence, even when obtained by 
illegal wiretapping is admissible.” 

In another article in the Canadian Bar Review (vol. 33, p. 721-731) on the 
admissibility of evidence in criminal cases illegally obtained, the author, Thomas 
Franck, discusses the leading American cases on wiretapping as well as the 
British cases on the admissibility of evidence illegally secured, especially the 
Kuruma case. He concludes with a query regarding the position which the 
Canadian courts should take in such circumstances. 

“What ought Canadian courts to do when they are faced with unlawfully 
obtained evidence in a criminal case? In the past, the rule has been to favor 
admissibility. When the problem comes before the Supreme Court of Canada, 
however, it is to be hoped that a complete study of competing factors will be 
made before a decision is reached whether or not the rule is ‘right in principle.’ 

“The alternative to the judicial committee’s rule [in the Kuruma case] need 
not, after all, be an equally sweeping exclusionary rule, such as was set out in 
the Weeks case. A pragmatic approach is surely not beyond the inventive genius 
of the common-law courts. In each case the process of weighing competing ends 
must occur to determine the greater good or the lesser evil. In addition, the 
reasons for the violation and the precautions taken by the violator to minimize 
the substantive effect of the violation ought also to be taken into account.” 

Any doubt concerning the position to be followed in Canada in the light of the 
Kuruma case, was dissipated by the judgment of the Supreme Court of Canada 
in Attorney General for Quebec v. Begin decided in 1955 ([(1955] Supreme Court 
of Canada 593). In this case, the question of the admissibility of evidence 
illegally obtained; namely, a blood test to which the accused had consented but 
had not been warned that it might be used as evidence against him, was discussed. 
The chief justice in deciding this issue stated that even if the accused had not 
been asked whether he would submit to a blood test, evidence obtained by 
these means would still be admissible. In support, he cited the wording of the 
Kuruma case: “* * * the test to be applied in considering whether evidence is 
admissible is whether it is revelant to the matters in issue * * * when it is a 
question of the admission of evidence strictly it is not whether the method by 
which it was obtained is tortious but excusable but whether what has been ob- 
tained is relevant to the issue being tried.” 


Locat ATTITUDES TOWARD WIRETAPPING, CANADA 


The Calgary Herald in its leading editorial of October 22, 1956, in commenting 
on Mr. Justice Freedman’s judgment in the Foll case said: “It is frustrating, we 
know, for police and Crown prosecutors who have no doubt that an accused is 
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guilty but are unable to prove it. But to put into their hand such a weapon asa 
tape recorder, which with a little judicious editing, either by deletion, dubbing in, 
or altering the sequence of conversation, is merely opening the door to an abuse 
which can only degrade and weaken the very principles of justice. 

“Once tape recording, or wiretapping, is made legally acceptable in Canada 
there is no end to the dangers which it could create. We cannot share Mr. Justice 
Freedman’s opinion that tape recording is not wiretapping. True, it may not be 
hooked onto a telephone line—an outlawed practice, incidentally—but it does 
record conversations through concealed microphones between 2 or more persons, 
perhaps unbeknownst to 1 or more of them. Not only is this an intolerable in- 
vasion of privacy but it offers no guaranty that it is even the voice of the person 
it is purported to be and, in the wrong hands, it could well presage the police 
state.” 

The rather harsh criticism of the above editorial is tempered somewhat by a 
comment of Mr. Tallin (35 Canadian Bar Review 560): 

“Although the view expressed in this editorial may be common enough among 
those unfamiliar with the practice of our courts, it reflects more emotion than 
reason, to say nothing of a naive ignorance of the nature and quality of any evi- 
dence that may be presented at a trial. The trial judge made abundantly clear 
that the courts realize the possibility that evidence such as this may be tampered 
with and that its identification with the accused must be clearly established be- 
fore it may be admitted. These are features which can hardly be said to be pecul- 
iar to tape recordings. If the mere possibility of tampering were sufficient to 
exclude evidence, no photograph, no chemical analysis and no document or writ- 
ing could ever be received. It may be that it is easier to tamper with tape record- 
ings than with some other types of evidence, but this should be a ground only for 
scrutinizing evidence of tape recordings most carefully, not for excluding it. The 
cry that concealed microphones constitute “an intolerable invasion of privacy” 
ignores the fact that the evidence of conversations overheard by concealed 
witnesses, eavesdroppers, or detectives has, though morally no less objectionable, 
always been accepted. That a microphone is easier to conceal than a policeman 
is a modern advantage of which law enforcement officers should not be deprived.” 


DOMINION OF CANADA 
NATIONAL LAW 


No national law regulating telephone communications has been located. 

The Revised Statutes of Canada, 1952, chapter 262: An act respecting tele- 
graphs, states: 

“3. Subject to section 2, every person who is employed in connection with 
any telegraph line wholly or partly under the control of the Government of 
Canada as an operator or in any other capacity in which he has an opportunity 
of becoming acquainted with information connected with matters of state or 
with any other information, shall, before entering upon the duties of such em- 
ployment, take and subscribe a declaration in the form set forth in the schedule 
hefore a justice of the peace or before a person appointed by the Governor 
in Council to take declaration under this part. 

‘}. Every person who has made the declaration hereinbefore mentioned, 
and who, either directly or indirectly divulges to any person, except when 
lawfully authorized or directed so to do, any information that he acquires by 
virtue of his employment, is guilty of an offence against this part, and is liable 
on summary conviction before a justice of the peace to a penalty not exceed- 
ing one hundred dollars, and not less than fifty dollars, or to imprisonment 
for a term not exceeding six months, or to both penalty and imprisonment. 

“6. Every telegraph operator or any other person in the employ of a telegraph 
company, who divulges the contents of any telegram, except when lawfully 
authorized or directed so to do, is guilty of an offence against this part.” 


PROVINCIAL LEGISLATION 
Alberta 


No specific provision regarding wiretapping. The Telephone and Telegraph 
Act, in chapter 198, in Revised Statutes of Alberta, 1942, provides: 

‘“S. The Government shall, notwithstanding anything contained in the Public 
Service Act or in the Treasury Department Act, have power from time to time 
to make such provisions and regulations as may be deemed by it advisable or 
necessary respecting * * * the general conduct and operation of the telephone 
system.” 
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British Columbia 
No provision regarding wiretapping found. 
Manitoba 


Act respecting telephones and telegraphs and the telephone system in Acts 
of the Legislature of Manitoba, 1955, chapter 76 pages 330-332, provides: 


“WIRETAPPING PROHIBITED 


“36. No persons shall fix to any telephone equipment of the commission any 
attachment or device intended to be used therewith or in connection therewith if, 
in the opinion of the commission, the attachment or device will injuriously affect 
the telephone equipment or the operating efficiency of telephone lines or equip- 
ment; and any such attachment or device shall, for the purpose of this section, be 
considered to be affixed to equipment if it is attached or affixed thereto or placed 
on, over, under, or adjacent to, any such equipment in such a manner as to be 
be able to be used in connection therewith. New. 

“37. (1) The commission may sell, rent, or otherwise supply, to any subscriber, 
equipment known as recorder-connector equipment, for use in connecting tele- 
phone equipment installed by the commission with recording equipment of the 
subscriber to be used in recording messages transmitted along, over, or through, 
the lines or wires of the subscriber. 

**(2) No person in the province shall use any recording equipment, to record 
messages transmitted along, over, or through the lines or wires of the system 
of the commission unless the recording equipment is connected to telephone equip- 
ment installed by the commission for a subscriber, and is so connected by means 
of recorder-connector equipment supplied by the commission which emits a signal 
when a message is being recorded. 

“(3) Evidence of the finding of recording equipment, any part of which is 
either attached to, or placed on, over, under, or adjacent to, telephone equipment 
in such a manner that recording can be carried on through or by means of the 
recording equipment, shall, in any prosecution under this section, be admissible in 
evidence as prima facie proof that the recording equipment was being used to 
record messages in contravention of this section. 

“(4) Where any person contravenes subsection (2), the commission may forth- 
with either disconnect the telephone service or remove the telephone equipment 
of that person, or disconnect the telephone service, or remove the telephone equip- 
ment of the person whose telephone equipment has been used for that purpose. 

“(5) Except in the case of employees of the commission using such equipment 
as the commission may supply to its employees for service reasons or purposes, 
no person in the province shall use any equipment, device, apparatus, or con- 
trivance, for the purpose of intercepting and listening to messages passing along, 
over, or through, the lines or wires of the system of the commission whether the 
equipment, device, apparatus, or contrivance works by being directly attached to 
the wires or any other part of the lines or equipment of the system of the com- 
mission or by induction, or by any other means. 

“(6) Evidence of the possession by any person of any equipment, device, ap- 
paratus, or contrivance, capable of being used for intercepting and listening to 
messages passing along, over, or through, the telephone lines or wires of the 
system of the commission, or under such circumstances that it is capable of 
being so used, shall, in any prosecution under this section be admissible as prima 
facie proof that the equipment, device, apparatus, or contrivance, was being used 
for that purpose. 

“(7) Any person who violates subsection (2) is guilty of an offence and liable, 
on summary conviction, to a fine of not less than one hundred dollars or more 
than one thousand dollars and in default of payment, to imprisonment for a 
term not exceeding three months or, to imprisonment for a term not exceeding 
three months without the option of a fine, or to both such a fine and such an 
imprisonment. 

“(8) Any person who violates subsection (5) is guilty of an offence and liable, 
on summary conviction, to a fine of not less than two hundred dollars or more 
than two thousand dollars, and in default of payment, to imprisonment for a 
term not exceeding six months, or to imprisonment for a term not exceeding 
six months without the option of a fine, or to both such fine and such an im- 
prisonment. New.” 
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New Brunswick 
No provision found. 


Newfoundland 
No provision found. 


Northwest Territory 
No provision found. 


Nova Scotia 


Rural Telephone Act, in Revised Statutes of Nova Scotia, 1954, chapter 255, 
sections 44-46, volume 3, page 3325, states: 

“44, (1) No person shall lay or cause to be laid any conductor which shall 
communicate with any conductor belonging to any company without the consent 
of such company, and no person shall in any way obtain, utilize, or use the wires 
or electric current or service of any company or attach any instrument or 
apparatus to any conductor or instrument of any company without the consent 
of such company. 

“(2) If any person wilfully or maliciously violates any of the provisions of 
this section, such person shall be liable to a penalty of one hundred dollars, 
and to a further penalty of forty dollars for every day during which such viola- 
tion continues. 

“45, (1) No person shall break, interfere with, molest, injure, or destroy any 
instrument, wire, fuse, fitting, post, line material, or property of or belonging 
te any company; or in any way obstruct, disturb, or impede the action, operation, 
or working of any line or instrument of any company, or in any way obstruct, 
impede, or interfere with any workman or employee of any company or an in- 
spector or plant superintendent or linemen in the performance of their duties. 

“(2) If any person wilfully or maliciously violates any of the provisions of 
this section such person shall be liable to a penalty not exceeding forty dollars 
or to imprisonment for a term not exceeding one month, or to both. 

“46. The penalties and imprisonment prescribed for any of the violations of 
this act shall be recovered or enforced under the Summray Convictions Act.” 

The Public Utilities Act, in Revised Statutes of Nova Scotia, 1954, chapter 
3229, provides: 


“Section 107. Any person who destroys, injuries or interferes with any ap- 
paratus or appliance * owned or operated by or in charge of the Board or its agents, 
shall, upon conviction, be liable to a penalty not exceeding $100 or imprisonment 
for a period not exceeding thirty days, or both.” 


Ontario 


The Telephone Act, in Revised Statutes of Ontario, 1950, chapter 387, section 
114, in volume 4, page 968; states: 

“Every person who, having acquired knowledge of any conversation or message 
passing over any telephone system or line not addressed to or intended for such 
person, divulges the purport or substance of such conversation or message except 
when lawfully authorized or directed so to do, shall be guilty of an offense and 
on summary conviction shall be liable to a penalty of not more than $25, or to 
imprisonment for a term of not more than thirty days, or to both.” 


Prince Edward Island 


The Public Utilities Commission Act, chapter 133, section 13, in Revised Statutes 
of Prince Edward Island, 1951, volume 2, page 1099, provides: “The Commission 
shall have, in addition to the powers in this act or any specified act mentioned 
and indicated, all additional, implied, and incidental powers which may be neces- 
sary to carry out, effect, perform, and execute all the powers in this act or any 
other act specified, mentioned, and indicated.” 

Quebec 


The Telephone Companies Act, in Revised Statutes of the Province of Quebec, 
1941, chapter 298, sections 3 and 4, volume 4, pages 747-748, provides: 

“3. Every operator or other person in the employ of a telephone company, who 
listens to or acquires knowledge of any conversation or message that is being 
carried on by means of the apparatus of such company, and who except when 
lawfully authorized or directed so to do, divulges the purport or substance of 


1 Includes telephones. 
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such conversation or message, shall be liable to a penalty of one hundred dollars 
recoverable by suit in a court of competent jurisdiction by any person suing 
therefore in his own name, or, in default of payment of such penalty, to imprison- 
ment for a term of not more than three months, or both, in the discretion of the 
court before which the conviction is had. 

“4. Every person who listens to or acquires knowledge of any conversation 
or message passing over the lines of a telephone system, not addressed to or 
intended for such person, and divulges the same or the purport or substance 
thereof, except when lawfully authorized or directed so to do, shall be liable to the 
same penalty and imprisonment as are enacted in section 3.” 


Saskatchewan 

The Municipal Telephone Act, in Revised Statutes of Saskatchewan, 1953, 
chapter 145, section 22, and the Rural Telephone Act, in the same place, chapter 
146, section 58, provide that the authorities may make rules and regulations 
that are deemed necessary for the maintenance and operation of a telephone 
system. 


Yukon Territory 
No provision found. 
SUMMARY STATEMENT 


No cases involving wiretapping or the interception of communications have 
been located for the balance of the countries included in this report; namely, 
Australia, Ceylon, India, New Zealand, Pakistan, Union of South Africa, Burma, 
Ireland, and Israel. For this reason, it is not possible to furnish judicial interpre- 
tations of the adjoined transcripts of legislation on interception of communi- 
cations. 

The following conclusions regarding the characteristics of this legislation may, 
however, be established : 

1. In the case of each country, there is legislation providing that no one shall 
intercept any telephone or telegraph messages without the authority of the de- 
partment or government official in charge of communications. It is evident, 
therefore, that the authority to control interception in these countries, is not 
as clearly defined as it is in Great Britain, where this power is officially stated 
to reside in the Secretary of State tor the Home Department, who has Cabinet 
rank. 

2. Damaging or tampering with telephone or telegraph wires is generally 
prohibited. 

3. In some cases, telephone or telegraph lines may be seized by the Government. 

4. Considering the importance usually accorded opinions and advice of a 
Committee or Privy Councillors, it would seem likely that member countries of 
the British Commonwealth would be strongly influenced by the opinions of that 
body which are set forth in Command Paper 283. 

Pertinent statutory provisions are set forth in the accompanying pages. 


COMMONWEALTH OF AUSTRALIA 


The Post and Telegraph Act, 1901-50, provides in section 97 that the Governor 
General may make regulations, not inconsistent with the act, prescribing all 
matters which are necessary for carrying it out or giving it effect. Under this 
authority, the Radio-Telephone Exchange Service Regulation in Statutory Rules, 
1956, No. 105, has been issued. Sections 54 and 55 provide: 

“54. (1) A person shall not, without the written authority of the Department- 

“(a) connect, or authorize, permit or suffer any other person to connect, 
any telephone line or other apparatus to any apparatus used in connection 
with a radio-telephone exchange service; or 

“(b) directly or indirectly use, or authorize, permit, or suffer any other 
person to use, directly or indirectly, any apparatus, device, or fitting for the 
purpose of listening to or recording any conversation, signal, or any form 
of electrical communication being transmitted or received over a radio-tele- 
phone, exchange service or of interrupting any such conversation, signal, or 
communication. 

“Penalty : Twenty-five pounds. 

“(2) In a prosecution for an offense against the last preceding subregulation, 
the averment of the prosecutor, contained in the information, that the owner or 
person in control of a vehicle or craft in which a mobile radio-telephone unit is 
installed, or the owner or occupier of premises in which outstation equipment is 
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installed, authorized, permitted or suffered any other person to connect or use, 
any telephone line, device, fitting or other apparatus in contravention of that 
subregulation shall be deemed to be proved in the absence of proof to the contrary. 

“55. (1) Subject to these regulations, all outstation equipment, telephone lines 
and other apparatus used in connection with a radio-telephone exchange service 
shall be provided and erected or installed by the Department, and are its exclusive 
property. 

“(2) A person, other than an employee of the Department provided with proper 
means of identification or a person authorized by the Department, shall not in- 
terfere with, or make any additions or alterations to, any outstation equipment, 
telephone line or other apparatus that is the Department’s exclusive property. 

“(3) Where any outstation equipment, telephone line, or other apparatus 
that is the Department’s exclusive property is interfered with, added to, or 
altered in contravention of the last preceding subregulation, the subscriber con- 
cerned is liable to have his radiotelephone exchange service terminated and the 
Department may require the subscriber to pay the cost of any necessary altera- 
tion or replacement.” 

No legislation has been found on wiretapping or interception of communica- 
tions for any of the states or territories of the Commonwealth of Australia. 


CEYLON 


Sections 2 and 3 of telegraph ordinances, chapter 147, in Legislative Enact- 
ments of Ceylon, 1938 (vol. 3, pp. 748-749), states: 

“2. No person shail install, establish, maintain, or work any telegraph in any 
place in Ceylon, or shall install, establish, or work any telegraph on board any 
aircraft in Ceylon, or import or sell any apparatus for wireless telegraphy 
except under and in accordance with a license granted as prescribed by rules 
made under this ordinance: 

Provided that nothing in this section shall preclude any person from estab- 
lishing telephonic communications by wire between separate portions of any 
ship or aircraft or of any building, or between any two or more buildings within 
the limits of any property belonging to the same owner. 

“3. (1) On the occurrence of any public emergency, or in the interest of the 
public safety, the Governor or any officer specifically authorized in this behalf 
by the Government may— 

“(a) take temporary possession of any telegraph established, maintained, 
or worked by any person licensed under this ordinance, or 

“(b) order that any message or class of messages to or from any per- 
son or class of persons or relating to any particular subject brought for 
transmission by, or transmitted or received by any telegraph, shall not 
be transmitted or shall be intercepted or detained, or shall be disclosed 
to the Government or an officer thereof mentioned in the order.” 

Section 5 outlines the Government’s power to make rules and regulations im- 
plementing its powers. 

“(1) The Governor may, from time to time, by notification in the Govern- 
ment Gazette, make rules consistent with this ordinance for the conduct of all 
or any telegraphs established, maintained, or worked by the Government or by 
persons licensed under this ordinance. 

“(2) Rules under this section may provide for all or any of the following 
among other matters, that is to say— 

* + * 7 * i t 
“(b) the precautions to be taken for preventing the improper interceptions 
or disclosure of messages * * *. 

Section 25 and 26 of the above ordinance read as follows: 

“25. If any person, intending— 

“(a) to prevent or obstruct the transmission or delivery of any mes- 
sage, or 
“(b) to intercept or to acquaint himself with the contents of any mes- 
sage, or 
“(c) to commit mischief, 
damages, removes, tampers with or touches any battery, machinery, telegraph 
line, post or other thing whatever, being part of or used in or about any tele- 
graph or in the working thereof, he shall be punished with imprisonment of 
either description for a term which may extend to 3 years, or with fine, not 
exceeding Cey Rs 500, or with both. 
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“26. If any telegraph officer, or any person not being a telegraph officer but 
having official duties connected with any office which is used as a telegraph 
office—— 

“(a) willfully secrets, makes away with, or alters any message which 
he has received for transmission or delivery ; or 

“(b) willfully and otherwise than in obedience to an order of the Gov- 
ernor, or of an officer specially authorized by the Governor to make the 
order omits to transmit, or intercepts, or detains any message or any part 
thereof, or otherwise than in pursuance of his official duty or in obedience to 
the direction of a competent court, discloses the contents or any part of the 
contents of any message to any person not entitled to receive the same; or 

“(c) divulges the purport of any telegraphic signal to any person not 
entitled to become acquainted with the same, he shall be punished with im- 
prisonment of either description for a term which may extend to 3 years, 
or with fine, not exceeding Cey Rs 500, or with both.” 

Section 43 equates telephonic with telegraphic, to wit: 

“*Telegraph’ means an electric, galvanic, magnetic, or mechanical telegraph, 
and includes appliances, wires, and apparatus or any combination thereof for 
making and transmitting or receiving telegraphic, telephonic, or other communi- 
eations by means of electricity, galvanism, magnetism, or mechanism, with or 
without wires, and includes a telephone; * * *.” 


REPUBLIC OF INDIA 


The Indian Telegraph Act, 1885, which is still in force, is printed as amended 
in India, Unrepealed Central Acts (2d ed., 1950, vol. 3, pp. 206ff.) : 

“Sec. 3. (1) Telegraph includes ‘telephonic’ or other communications by means 
of electricity. 

“Sec. 5. (1) On the occurrence of any public emergency, or in the interest 
of the public safety, the Government or any officer specially authorized in this 
behalf may— 

“(a) take temporary possession of any telegraph established, maintained 
or worked by any person licensed under this act; or 

“(b) order that any message or class of messages to or from any per- 
son or class of persons or relating to any particular subject brought for 
transmission by, or transmitted or received by, any telegraph, shall not 
be transmitted or shall be intercepted or detained, or shall be disclosed 
to the Government or officer thereof mentioned in the order. 

“Sec. 19A. Any person desiring to deal in the legal exercise of a right with 
any property in such a manner as is likely to cause damage to a telegraph line 
or post which has been duly placed in accordance with the provisions of this 
act, or to interrupt or interfere with telegraphic communication, shall give not 
less than 1 month’s notice in writing of the intended exercise of such right to the 
telegraph authority, or to any telegraph officer whom the telegraph authority 
may empower in this behalf. 

“Src. 25. If any person, intending— 

“(a) to prevent or obstruct the transmission or delivery of any message, 


or 
“(b) to intercept or to acqaint himself with the contents of any message, 
or 
“(c) to commit mischief, damages, removes, tampers with or touches 
any battery, machinery, telegraph line, post or other thing whatever, 
being part of or used in or about any telegraph or in the working thereof, 
he shall be punished with imprisonment for a term which may extend to 3 
years, or with fine, or with both. 

“Seo. (25 A. If, in any case not provided for by section 25, any person deals 
with any property and thereby wilfully or negligently damages any telegraph 
line or post duly placed on such property in accordance with the provisions of 
this act, he shall be liable to pay the telegraph authority such expenses (if any) 
as may be incurred in making good such damage, and shall also, if the tele- 
graphic communication is by reason of the damage so caused interrupted, be 
punishable with a fine which may extend to Rs 1,000: 

“(Provided that the provisions of this section shall not apply where such 
damage or interruption is caused by a person dealing with any property in 
the legal exercise of a right if he has complied with the provisions of section 
19A (1).) 
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“Sec. 26. If any telegraph officer, or any person, not being a telegraph offi- 
cer but having official duties connected with any office which is used as a tele- 
graph office— 
“(a) wilfully secretes, makes away with or alters any message which 
he has received for transmission or delivery, or 
“(b) wilfully and otherwise than is obedience to an order of the [Cen- 
tral Government] or of a [Provincial government], or of an officer specially 
authorized [by the Central or a Provincial Government] to make the order, 
omits to transmit, or intercepts or detains, any message or any part thereof, 
or otherwise than in pursuance of his official duty or in obedience to the 
direction of a competent court, discloses the contents or any part of the 
contents of any message, to any person not entitled to receive the same, or 
“(s) divulges the purport of any telegraphic signal to any person not 
entitled to become acquainted with the same, 
he shall be punished with imprisonment for a term which may extend to 3 years 
or with fine, or with both. 


NEW ZEALAND 


The Post and Telegraph Act of 1928 (No. 12 of 1928) in Public Acts of New 
Zealand, 1932 (vol. 6, p. 854, ff.), provides : 

“Sections 146 and 191 stipulate that the term ‘telegraph’ includes ‘telephone.’ 

“Section 162. The Governor General may from time to time by order in council 
gazetted make regulations * * *: 

“(b) The transmission of all telegrams * * *. 

“Sec. 163. The powers to make regulations conferred by the last preceding 
section shall include and be deemed at all times heretofore to have included, 
power to make regulations for any or all of the following matters: 

“(a) The inspection of the original of any te.egram or of an office copy of any 
telegram by the person to whom such telegram is addressed, or by the person by 
whom or in whose name it is sent, or by the authorized agent of such person. 

“(b) The furnishing of certified copies of any telegram to any person entitled 
to inspect the original or an office copy thereof. 

“Sec. 172. (1) The transcript of every telegram after transmission or a 
duplicate of such transcript shall before the delivery thereof to the person to 
whom the same is addressed be stamped or initialed by the Office receiving the 
same for delivery. 

“(2) Such transcript or duplicate purporting to have been so stamped or 
initialed shall be admissible in every court of justice and in every judicial or 
ministerial examination or proceeding as prima facie evidence of the matter 
therein contained being the same as that stated in the original telegram having 
been duly signed and delivered for transmission by the person by whom the same 
purports to be signed. 

“(3) It shall not be necessary to prove the signature of the person purporting 
to have signed such original telegram, or that the same was left at any telegraph 
office for transmission, nor to prove the stamp or initials of the officer receiving 
such transcript for delivery. 

“Sec, 194. Every person is liable to a fine not exceeding £100 or to imprison- 
ment for any term not exceeding 1 year who— 

“(a) wilfully makes any false statement when using a telephone under 
the control or management of the Minister with intent that some other 
person should act on such false statement to his substantial detriment; or 

“(b) wilfully interferes or attempts to interfere with the working or 
operation of any telephone or portion of any telephone system under the 
control or management of the Minister. 

The Telephone Regulations, 1956, section 64 (1) and (2) in New Zealand, 
Statutory Regulations, 1956 (vol. 2, p. 805), states: 

“No person shall damage or destroy or interfere with any electric line as 
defined in the Post and Telegraph Act, 1928, telephone instrument, apparatus, or 
equipment being the property of the Crown, whether supplied under this part or 
under any other part of these regulations or otherwise, and whether or not in 
the possession or control of that person, or cause or suffer the same to be dam- 
aged or destroyed or interfered with, or put the same or cause or suffer the same 
to be put to any improper use. 

“For the purposes of this regulation interference includes the removal from 
its regular place of any instrument, apparatus, or equipment unless supplied as 
intended to be portable, and includes the removal or detachment of a part of any 
25928—58—Ap.——9 
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instrument, apparatus, or equipment unless supplied as intended to be at the 
discretion of the user detachable, and includes the adjustment, maintenance, 
repair, and modification of any instrument, apparatus, or equipment, and the 
incorporation therein or connection therewith or addition thereto of any addi- 
tional or other instrument, apparatus or equipment.” 


REPUBLIC OF PAKISTAN 


Pakistan continued in force all legislation in force in India on August 14, 1947, 
when it achieved Dominion status. Among the legislative acts carried over is 
the Indian Telegraph Act, 1885. Provisions regarding wiretapping applicable in 
Pakistan are, therefore, contained in the section on India, supra. 


UNION OF SOUTH AFRICA 


The Post Office Administration and Shipping Combinations Discouragement 
Act (No. 11, of 1911) in the Union Statutes, 1910-47 (vol. 11, p. 5 ff.) contains 
the following applicable provisions : 

“2. ‘telegraph’ shall include ‘telephone’. 

“107. Any officer who, not being a witness in a court of justice, without the con- 
sent of the sender or receiver or otherwise than in pursuance of his duty, opens 
or tampers with or divulges the contents or substance of any telegram, or dis- 
closes its existence otherwise than by delivering the telegram or giving a copy of 
it to the person to whom he is authorized to deliver that telegram or give such 
copy, Or who maliciously or wilfully misdelivers, mistimes, secretes, intercepts, 
destroys, makes away with, alters or omits to transmit or deliver or prevent 
or delay the delivery or transmission of any telegram or makes use for his own 
purposes of any knowledge he may acquire of the contents of any telegram, shall 
be guilty of an offence and liable on conviction to a fine not exceeding SA£100 
or to imprisonment for a period not exceeding 12 months or to both such fine 
and imprisonment.” 


BURMA 


Section 25-26 of the Burma Telegraphic Act, in Burma Code, 1944 (vol. 3, 
pp. 388-389), states : 

“25. If any person, intending— 

“(a) to prevent or obstruct the transmission or delivery of any message, 
or 
“(b) to intercept or to acquaint himself with the contents of any 
message, or 
“(e) to commit mischief. 
damages, removes, tampers with or touches any battery, machinery, telegraph 
line, post or other thing whatever, being part of or used in or about any 
telegraph or in the working thereof, he shall be punished with imprisonment for 
a term which may extend to 3 years, or with fine, or with both. 

“25A. If, in any case not provided for by section 25, any person deals with any 
property and thereby willfully or negligently damages any telegraphic line or 
post duly placed on such property in accordance with the provisions of this act, 
he shall be liable to pay the telegraph authority such expenses (if any) as may 
be incurred in making good such damage, and shall also, if the telegraphic com- 
munication is by reason of the damage so caused interrupted, be punishable 
with a fine which may extend to Bur Rs 1,000: 

‘““Provided that the provisions of this section shall not apply where such 
damage or interruption is caused by a person dealing with any property in the 
legal exercise of a right if he has complied with the provisions of section 19A 
(1). 

“96. If any telegraphic officer, or any person not being a telegraph officer 
but having official duties connected with any office which is used as a telegraph 
office— 

“(a) wilfully secretes, makes away with or alters any message which he 
has received for transmission or delivery, or 

“(b) wilfully and otherwise than in obedience to an order of the Gover- 
nor or of an officer specially authorized by the Governor to make the order, 
omits to transmit, or intercepts or detains, any message or any part thereof, 
or, otherwise than in pursuance of his official duty or in obedience to the 
direction of a competent court, discloses the contents or any part of the 
contents of any message to any person not entitled to receive the same, or 
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“(c) divulges the purport of any telegraphic signal to any person not 
entitled to become acquainted with the same, 


he shall be punished with imprisonment for a term which may extend to three 
years, or with fine, or with both.” 


REPUBLIC OF IRELAND 





Various sections of the Wireless Telegraphy Act, 1926 (ch. 45 of Public General 
Acts of 1926, p. 565), provide as follows: 
“2. In thisact * * *— 
the expression ‘wireless telegraphy’ means and includes any system of com- 
municating messages, spoken words, music, images, pictures, prints, or other 
communications, sounds, signs, or signals by means of radiated electro- 
magnetic waves originating in an apparatus or device constructed for the 
purpose of originating such communications, sounds, signs, or signals”. 

Under section 10, the Government can take control of the telegraphic system 
whenever an emergency state is deemed to exist: 

“10. (1) If at any time the Executive Council is of opinion that a national 
emergency has arisen of such character that it is expedient in the public interest 
that the Executive Council should have full control over the sending and receiving 
of messages, signals, and other communications by means of wireless telegraphy 
and of signalling stations capable of being used for communicating with ships 
at sea, the Executive Council may, if they so think fit, publish in the Iris Oifigiuil 
a notice declaring that such emergency has arisen.” 

Section 11 prohibits certain classes of messages and the improper use of them. 

“11. (2) No person shall improperly divulge the purport of any message, com- 
munication, or signal sent or proposed to be sent by wireless telegraphy. 

“(3) Every person who sends or attempts to send or divulges the purport of any 
message, communication, or signal in contravention of this section shall be 
guilty of a misdemeanor and shall be liable on conviction thereof to imprisonment 
with or without hard labor for any term not exceeding twelve months.” 

Statutory Instrument No. 227 of 1953 entitled “Telephone Regulations, 1953” 
reads as follows: 

“22. (1) The subscriber shall be responsible for the safety of the exchange 
line or private telephone circuit, fixtures and accessories on the subscriber’s 
premises, and shall not damage, alter, or remove the same, or without the con- 
sent in writing of the Minister, make any attachment to the same, or place any 
other telegraphic line or apparatus in electrical connection therewith or obliterate 
any marks, words, or numbers thereon, or permit any such damage, alteration, 
removal, attachment, connection or obliteration.” 


ISRAEL 
















No laws having been found to have been enacted by the Provisional Council 
of the State or the Knesset involving wiretapping or interception of communica- 
tions, the law which existed in Palestine continues in force. 

Section 4 and 5 of the Wireless Telegraphy Rules, chapter 152 in The Laws 
of Palestine (vol. III, p. 2311), provide as follows: 

“4. Secrecy of correspondence must be observed. 

“5. The apparatus shall not be used in such a manner as to cause interference 
with the working of other stations: in particular reaction must not be used to 
such an extent as to energise any neighbouring aerial: the apparatus shall also 
be subject to such restrictions as to wave length as may from time to time he 
imposed by the Postmaster General.” 









WIRETAPPING AS EVIDENCE IN COURT IN VARIOUS 
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(Austria, Belgium, France, Germany, Italy, Denmark, Sweden, Norway and 
Finland) 








ADMISSION OF WIRETAPPING AS EVIDENCE IN SOME EUROPEAN COUNTRIES 
I. INTRODUCTION * 


In European continental countries of civil law, for the most part, there are 





1 Prepared by Dr. Vladimir Gsovski, Chief, European Law Division, Law Library, Library 
of Congress, Washington, D. C 
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no legal obstacles to the admittance, by the court, of evidence obtained by wire- 
tapping. This situation is due not so much to specially enacted statutes as to 
the general powers of the court to admit any relevant evidence and to evaluate 
its probative force freely, without being bound by any rules of evidence. More- 
over, the European continental statutory law, like the old common law,* but 
in contrast to the United States Federal law, sets no obstacle to the admittance 
of evidence obained illegally. This discretion of the court is a manifestation 
of the principle of free evaluation of evidence which evolved about the begin- 
ning of the 19th century, as a reaction against the doctrine of formal or “legal 
proof” which had prevailed up to then. 


Il. HISTORICAL SURVEY OF THE ORIGIN AND IMPORT OF THE DOCTRINE OF FREF 
EVALUATION OF EVIDENCE BY EUROPEAN COURTS 


The absence of rules of evidence binding on the court constitutes a basic 
difference between the approach of civil law countries and that of Anglo- 
American law countries. The modern doctrine of the civil law countries orig- 
inated from some ideas manifested first during the French Revolution of 1789 
as a reaction against the so-called theory of “legal proof,’ which evolved dur- 
ing the Middle Ages and was followed until the French Revolution. The basic 
difference between Anglo-American rules of evidence and the theory of the civil 
law countries lies in the fact that in Anglo-American law the rules of evidence 
are essentially rules of admission of evidence which do not affect the evaluation 
of credibility or the probative force of the admitted evidence, which remains 
free. In contrast, in civil law countries, the rules of evidence as they were used 
prior to the French Revolution of 1789, called the doctrine of legal proof, were 
essentially rules determining the probative value and credibility of one kind 
of evidence or another. 

The system of legal proof was developed by jurists in the 1500's and 1600's 
and had then the full authority of law, according to Garraud, a modern French 
authority. The doctrine of legal proof was intended to establish limits to the 
arbitrary justice administered by professional judges who were appointed by 
the king instead of being elected by the people. 

Under the doctrine of legal proof the court was, strictly speaking, free to 
admit any kind of evidence, but the legislator laid down strict rules as to the 
relative credibility and probative value of individual kinds of evidence. All 
kinds of evidence were graded according to their probative weight. This theory 
drew a distinction between complete and incomplete proof. Thus, the testimony 
of 1 witness was incomplete, but the testimony of the same fact by 2 competent 
witnesses was considered complete proof. Confessions were considered to be 
the queen of evidence (regina probationum) and the most complete proof 
Garraud characterizes legal proof in prerevolutionary French law as follows: 

“The system of legal proofs, originally introduced in the interest of the ac- 
cused and as a necessary counterbalance to the absence of guaranties result- 
ing either from the tribunal being composed of professional jurists or from in- 
quisitorial and secret procedure, led fatally to the use of torture. And it is un- 
questionable that the maintenance of this great injustice down to the time of 
the Revolution was due to the fact that the conviction of a judge could hardly 
ever be obtained without the confession of the culprit.” * 

While the rules of evidence, i. e., of its admittance, evolved in Anglo-Ameri- 
can law in order to protect jurors from the undesirable influence of improper 
evidence, the introduction of a jury of the English pattern in Europe brought 
about the doom of the theory of legal proof on the European Continent and 
stimulated the acceptance of the theory of moral proof. 

This theory was formulated in legislation for the first time in connection with 
the establishment in France of trial by jury (see appendix). It later gained 
general recognition, not only for the jury, but also for the courts staffed with 
professional judges. However, abandonment of the theory of legal proof was not 
followed by the establishment of rules regarding the admittance of evidence, 
and judges became completely free, not only in the evaluation of the probative 
force, but also in the admittance of evidence. 

A recent Austrian legal writer formulated this doctrine in the following words : 

“The law does not know any exhaustive enumeration of means of evidence, 
that is of the sources of knowledge which may prove the correctness or incorrect- 


2 Wigmore on Evidence, vol. VIII, 3d edition, par. 2183, 


‘ey 
* Garraud, Traité theorique et pratique de droit eanat, ch. X. Translated in Esmein, 
A History of Continental Criminal Procedure, Boston, 1913, p. 621. 
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ness of a fact relevant in law, but merely establishes rules for the use of certain 
kinds of [means of] evidence. Insofar there is no [statutory] prohibition, the 
judge may, therefore, proceed in any method to establish the truth, irrespective 
of whether the law has referred to this method or not.” * 

Neither the old doctrine of “legal proof” nor the doctrine of “moral proof” 
now prevailing deals, strictly speaking, with the admittance of evidence. Un- 
der both doctrines the court was free to admit any kind of evidence if it appeared 
relevant but under the old doctrine of “legal proof” the court was bound in the 
judging of the credibility and probative force of individual proof. Today the 
court is absolutely free also in this respect, being bound by inner conviction only 
without having to adhere to any formal rules. 

The freedom of the court in admitting evidence is in the nature of a general 
principle to which there are exceptions. These must be, however, expressly 
stated by statutory law. Thus, for instance, in civil matters, there are instances 
in which the statute requires that certain facts may be proven only by a definite 
kind of evidence to the exclusion of every other kind. For example, under 
French law a claim involving over 5,000 francs requires written evidence and 
the testimony of witnesses is not admitted (Civil Code, art. 1341, as amended 
February 21, 1948). 

In almost all European countries the taking of testimony concerning what 
constitutes a privileged communication is not permissible. A priest may not be 
made to testify on what was said to him in confession, a lawyer on what was 
said by his client, and a physician, by his patient, public officials, on what 
constitutes official secrets, unless authorized by their superiors, ete. (See infra, 
appendix. ) 

Any testimony received contrary to such prohibition will result in the nullity 
of the testimony but not necessarily vitiate the entire proceedings. 

Judicial practice in some countries also showed a tendency to exclude or at 
least to restrict the admittance of evidence obtained in an illegal manner. (See 
report on France.) However, in France this tendency did not result in any 
statutory formulation. 

The formulation of the doctrine of free evaluation of evidence in the legisla- 
tion of the major free European countries is given in the appendix. 


III. GENERAL SurRvVEY BY CoUNTRY 


Where a constitutional provision or a statute guarantees the inviolability of 
the secrecy of telephone communications, it implies the prohibition of wiretap- 
ping. This collides with the principle of the freedom of the court in the ad- 
mittance of evidence. This collision is solved on the one hand by a careful 
formulation of the principle of secrecy in the Constitution so as to allow ex- 
ceptions when stated by law. European lawmakers in general felt that the 
guaranty of secrecy should not stand in the way of finding the truth in the 
prosecution of a crime. On the other hand, in some countries, the power of judi- 
cial, investigating, and prosecuting authorities to interfere with the secrecy of 
telephone communications was expressly stated in statutes, viz, in special enact- 
ments or codes of criminal procedure. 

The legislation of certain free countries such as Austria, Belgium, France, 
Italy, Switzerland, and the Scandinavian countries (Denmark, Sweden, Norway, 
and Finland) was studied for this present report (Spain and Portugal are de- 
scribed in separate reports). In all the countries covered by this report, ex- 
cept for Belgium, the judicial and investigating authorities have, or appear to 
have, the power to undertake or request wiretapping for use in criminal pro- 
ceedings. However, the situation varies slightly by country, showing differ- 
ences in details. 

Italy 

The most complete picture is presented by the law of Italy. There the con- 
stitution guarantees expressly the secrecy of “any form of communication,” 
which includes telephone messages. But the Code of Criminal Procedure express- 


ly authorizes the judge and investigating authorities to “intercept” telephone 
communications in the interest of the criminal investigation of any crime. 


Germany 


There is also a constitutional guaranty of secrecy of tele-communications in 
Germany which expressly provides also for exceptions established by law. Al- 





*A. Roeder, System des Osterreichischen Strafverfahrensrechtes, Innebruck, Wagner, 
1951, pp. 179-180. 
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though such exceptions to be found in legislation are not explicit, they are in- 
terpreted by legal writers of authority to cover the admissibility of wiretapping. 
The interference with secrecy is, however, limited to cases involving crimes 
more serious than petty offences and it is further restricted to communications 
which “were addressed to the accused of if there are facts from which it may 
be concluded that the communications originated with the accused or were 
destined for him, and that the information is of importance for the investigation.” 


Austria 


In Austria the guaranty of secrecy of telephone communications is stated 
not in the Constitution but in a separate law of 1949. But the same law 
authorizes also the judicial and investigating authorities, including the public 
prosecutor, to obtain the contents of telephone conversations, which covers 
wiretapping. 


France 


In France the situation is more complex. There, no constitutional or statutory 
provisions directly cover the subject. But the admissibility of wiretapping is 
implied in the statement by courts and the discussions by legal writers of 
authority. Both refer to the powers of investigating agencies stated in general 
terms in the Code of Criminal Procedure. It is significant that in 1933 an attempt 
was made to limit these powers but the limitation was withdrawn in 1935. 


Switzerland 

The Swiss Constitution provides secrecy for letters and telegrams only, but 
legal doctrine always included telephone communications in this guaranty. Ex- 
ceptions to this constitutional guaranty are provided by statutes which specify 
the judicial and police agencies which may obtain telephone information if 
needed in a matter that “concerns a criminal investigation, or the prevention of 
a major or minor crime, or civil litigation.””’ The category of authorities entitled 
to such information is unusually broad as it ranges from the Swiss Supreme 
Court on down to local police agencies. The laws make no specific mention of 
wiretapping but it seems to be covered by the provision of law requiring telephone 
agencies to furnish “service-connected data concerning telephone communica 
tions” or “information concerning the * * * telephone service.” 


Scandinavian countries and Finland 


Among the northern countries only Denmark and Finland have constitutional 
guaranties of privacy of telephone communications. But in Denmark the Con- 
stitution allows the invasion of this privacy by a court which may do so only 
in cases involving crimes against the state or a penalty of imprisonment for 8 
years or more. In Finland the Constitution allows exceptions to be established 
by law and such were established by law and in wartime even by Presidential 
decree. 


Sweden 


In Sweden and Norway the secrecy of telephone communications is a matter 
of regular legislation and not of constitutional provisions. In Sweden the statutes 
expressly provide the admissibility of wiretapping in a criminal investigation of 
major offenses involving crimes against the state or punishable by imprisonment 
of not less than 2 years. 


Norway 
In Norway the King is authorized to issue rules on wiretapping. However, it 
may be applied only in cases involving the independence and security of the state, 


the Constitution, and the head of the State, public authorities, the public order 
and a general danger to the public and community as a whole. 


Belgium 


Belgium is an exception to the above-mentioned countries in that the courts 
and investigative authorities do not seem to be exempt from the prohibition of 
wiretapping stated in the law of October 13, 1930. 
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APPENDIX TO HISTORICAL SURVEY 


STATUTORY 





PROVISIONS EXPRESSING THE DOCTRINE OF FREE EVALUATION OF EVIDENCE 
France 

Code of Criminal Procedure: 

“ArT. 342. * * * The law does not require the jury to account for the means 
which lead them to their conviction; it prescribes no rules on which they should 
particularly depend in judging the conclusiveness and sufficiency of a proof; it 
orders them to question themselves in silence and meditation, and in the sincerity 
of their consciences to look for the impression which the evidence brought against 
the accused and his pleas in defense have made upon their reason. The law does 
not say, ‘You will regard as true everything testified by such and such a number 
of witnesses,’ nor does it say to them, ‘You will not hold ag sufficiently estab- 
lished all proof which may not be formed of such documents, or so many wit- 
nesses, or of so much circumstantial evidence;’ it asks them only this one ques- 
tion which embraces the whole extent of their duties: ‘Are you thoroughly 
convinced ?’ 

Austria 


Code of criminal Procedure® (in the version of the proclamation of the De- 
partment of Justice of July 24, 1945). 

Section 258 : 

Es * = * * * a 

“(2) The court shall carefully and conscientiously examine the [means of] 
evidence in regard to credibility and conclusiveness, both individually as well 
as to inherent context. The judges shall decide the question whether a fact 
shall be considered proved, not according to any legal rules of evidence, but 
according to their free conviction, arrived at after a conscientious examination 
of all the evidence adduced pro and con.” 

Code of Civil Procedure of August 1, 1895, as amended :° 

Section 272: 

“(1) In the absence of a provision to the contrary in this law, the court shall 
decide whether a statement of fact shall be considered true or not upon careful 
consideration of the results of the entire trial and the evidence presented, accord- 
ing to the principles of free conviction. 

*(2) In particular it shall decide in the same manner what influence the fact 
that a party refuses to answer questions put to it by the presiding judge or with 
his or the court’s consent shall have on the decision of the case. 

“(3) The circumstances and considerations which determined the conviction 
of the court shall be stated in the opinion of the decision.” 

Bulgaria 

Code of Criminal Procedure (1897, as amended) : 

Section 460 a. (Amended : Law of November 6, 1922) : 

“The judges must determine whether the defendant is guilty or innocent ac- 
cording to their inner conviction based on an evaluation of the evidence in the 
case asa whole.” 

Code of Civil Procedure (19380, as amended) : 

Section 454: 

“The judgment rendered by the court must be based on the evaluation of all 
of the evidence admitted to the case and the statements made by the parties. 

“Wherever there are no special rules of evidence, the court shall decide, at 
its free evaluation of all the data and proofs collected during the trial of the case, 
which facts alleged by the parties shall be accepted as true and which as false.” 

(Amended paragraph : Law of November 12, 1934) : 

“In the opinion attached to a judgment the court shall briefly describe all 


the circumstances of the case and its evaluation of the evidence and the essential 
statements of the parties.” 


Czechoslovakia 


Finding of the Czechoslovak Supreme Court, Collection “VaZny, in Criminal 
Matters,” No. 3163/1928 : 


“The Code of Criminal Procedure does not enumerate the means of evidence 
in detail, does not set forth any rules of evidence, does not draw a distinction 








5 Translated by Dr. Fred Karpf from Die Osterreichische Strafprozessordnung * * * 
Harausgegehen von L. F. Tlapek, 2d edition, Vienna, Manz, 198. 
® Translated from Die Zivilprozessordnung, 10th edition, Vienna, Manz, 1951. 
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in its section 258 among any possible means of evidence; anything which has 
been adduced at the trial and is capable of exercising an influence upon the con- 
viction of the court may serve as a source of the judicial conviction except for 
means of evidence the use of which is expressly forbidden by law * * * e. g., 
in sections 151, 170.” 


Denmark 
Judicial Procedure Code of April 11, 1916, as amended September 15, 1953: 


“Book 3. Civil Procedure 
“Chapter 27. Proceedings in General 


“Sec. 292. (1) The decision shall be made on the basis of oral proceedings and 
the submitted evidence ; compare, however, sections 345, 390, 415, and 438.' The 
facts of the case shall be established by the court by taking into consideration 
the complete proceedings and evidence produced there. 


“Book 4. Criminal Procedure 
“Part IV. Prosecution and Proceedings in Court of Appeals 
“Chapter 77. Provisions on Court Proceedings in Court of Appeals 


“Sec. 896. In deciding whether something is proven or not, only such evidence 
shall be taken into consideration as was presented during the court proceedings. 
The evaluation of the weight of evidence is not subject to statutory provisions.” 
Germany 


Code of Criminal Procedure of February 1, 1877, as amended: 

“Sec. 261. The court shall decide on the result of the taking of evidence accord- 
ing to the free conviction it obtained from the entire contents of the trial.” 

Code of Civil Procedure of January 30, 1877, as amended: 

“Sec. 286. (1) The court shall, according to its free conviction [and] taking 
into consideration the whole content both of the trial and of the results of evi- 
dence if evidence was taken, decide whether an alleged fact be considered as 
true or false. In the opinion the court shall state the grounds which have led 
to its judicial conviction. 

“(2) The court shall be bound by statutory rules of evidence only in cases 
specified by the present law.” 


Poland 


Code of Civil Procedure of November 29, 1930, as amended: 

“Art. 242. Sec. 1. The court shall evaluate the credibility and probative force 
of the evidence according to its own conviction based on a full consideration of 
the collected material.” 

Code of Criminal Procedure of March 19, 1928: 

“Art. 9. The judges shall render the decisions according to their own convic- 
tion based on a free evaluation of the evidence.” 


Sweden 
Code of Judicial Procedure of July 18, 1942: 


“Part III. Proof 
“Chapter 35. Proof in General 


“Sec. 1. Having conscientiously examined everything that has occurred, the 
court shall decide what was proven in the proceedings. 

“Provisions relating to the effect of certain evidence shall remain in force. 

“Sec. 7. If the court finds that the circumstances which one party desires to 
prove are without significance for the action or the proffered proof is not neces- 
sary or obviously would have no effect, the evidence shall not be admitted. The 
court may also exclude proffered evidence if it finds that the proof is possible 
with fewer difficulties or expenses in some other manner.” 





7 Secs. 345, 390, 415, 438 contain provisions relating to various phases of proceedings 
which require presentation of materials and briefs in writing. 
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(Giirde, N., and others. Nya Riittegangsbalken Jiimte Lagen on Dess Infor- 
ande; Med Commentar [The New Judicial Procedure Code Annotated]. Stock- 
holm, 1949.) 

Commentary to the chapter on proof, page 472: 

“The new code is built on the principle of the free evaluation of evidence. The 
purpose of the evidence is to give the judge the assurance that all circumstances 
which have been adduced by the parties or in any other way are of significance 
for the outcome, have been actually present. * * * A consequence of the free evalu- 
ation of evidence is that the judge has to take into consideration any circum- 
stances apt to have bearing on the conviction of the judge. In regard to the char- 
acter of certain sources of information, in general no limitations are provided; 
the earlier disqualification of witnesses was not retained in the new legislation. 
What is now said, however, does not exclude [the possibility] that the court in 
specific cases may exclude evidence not apt to have bearing on the conviction of 
the judge and, therefore, obviously would remain without any effect.” 
Yugoslavia 

Code of Civil Procedure of 1929: 

“ArT. 368. Unless the present code provides otherwise, the court shall freely 
decide whether an alleged fact shall be considered true or false, carefully taking 
into account the results of the whole trial and the evidence produced. 

“Likewise, the court shall determine the weight to be given, for the determina- 
tion of the dispute, to the fact that the litigant did not want to answer questions 
posed by the presiding judge or someone else, or that the litigant limited himself 
to the statement that he did not know or recollect. 


“The reasons for which the court arrived at its conviction shall be stated in 
the decision.” 


Code of Criminal Procedure of 1929: 

“Sec, 274. Concerning the question whether a fact shall be considered proven, 
judges shall determine upon their free evaluation, which they reached on the basis 
of a fair trial and the weight of all the evidence produced at the trial, and they 
shall not thereby be bound by any rules of evidence.” 








IV. DETAILED REPORTS BY COUNTRY 


tustria*® 


Austria is a good example of a European country which on one hand has 
express statutory provisions protecting the secrecy of telephone communica- 
tions but on the other, grants to judicial authorities express statutory powers to 
obtain, for criminal investigations, information covered by these secrecy provi- 
sions. 

No protection of the secrecy of telecommunications is provided for in the Aus- 
trian Constitution, since the protection of the secrecy of letters stated therein 
does not extend to telecommunications,’® according to an eminent authority.” 

The secrecy of telephone conversations is protected by the Federal law of 
July 13, 1949, Bundesgesetzblatt No. 170, concerning telecommunications. This 
law applies to all technical installations for the transmission, sending, or recep- 
tion of signs, writings, pictures, sound waves, or communications of any kind, 
whether by wire or wireless, optical means, or means of any other electromag- 
netic system. It replaced an earlier law, the law of July 18, 1924, Bundes- 
gesetzblatt No. 263 regulating telegraphic traffic, which applied also to telephone 
installations. As early as 1883 the Austrian Ministry of Commerce ™ ruled that 
the principles governing the telegraphic system are also applicable to telephone 
installations, a view which has been repeatedly expressed by the Austrian 
courts. Only recently the Austrian Constitutional Court,” in dealing with some 
aspects of the constitutionality of several sections of the law of 1949, referred to 


8 Prepared by Dr. Fred Karpf, research assistant, European Law Division, Law Library, 
Library of Congress, Washington, D. C. 

® The protection of the secrecy of letters is stated in art. 10 of the basic law of December 
°1, 1867, Reichsgesetzblatt No. 142. concerning the general rights of citizens of the 
kingdoms and territories represented in the Imperial Diet. According to art. 149, suhsec. 
1, of the constitution presently in force this law is to be regarded as a constitutional law. 

'L. Adamovich, Grundriss des Osterreichischen Verfassungsrechts, 4th edition, Vienna, 
Springer, 1947, n. 348. 

Decree of December 12, 1888. No. 43888 in Ernst Mayrhofer’s Handbuch fiir den 
politigsehen Verwaltinescienst * * * Sth edition. vol. I. vn. 734 

2 Decision of Octoher 5, 1954 in Sammlung der Erkenntnisse und wichtigsten Beschliisse 
ces Verfassungsgerichtshofes, Neue Folge, Vienna, 1955, No. 2720, p. 274. 
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above, stated that the definition of the term “telecommunications” in section 1 
includes “telephones.” 

Under the Austrian system the telephone services constitute a part of govern- 
mental functions. In establishing the secrecy of telecommunications and thus 
of telephone conversations, the law is therefore primarily concerned with the 
duty of Government officials and employees to keep secret all communications 
transmitted by telecommunication installations designed for public use. This 
duty of employees in postal and telegraphic services even continues after they 
have left the service. Any intentional violation of these duties, and any inter- 
ference with the secrecy of telecommunications constitutes, under this law, a 
petty offense. Moreover, a civil servant who discloses official secrets commits 
the crime of abuse of official power under section 102c of the Criminal Code. 
Furthermore, the civil servant is, under the civil-service laws, bound to secrecy 
with regard to all transactions which have come to his knowledge through his 
official position. Any unauthorized disclosure of the contents of a telephone 
conversation would therefore bring disciplinary action in any event. The law 
of 1949 protects, in a similar manner, the secrecy of telephone conversations 
from any interference by persons not in governmental service. 

However, the law also places limitations on the secrecy of telephone con- 
versations in particular in the interest of the administration of criminal jus- 
tice. Thus, the secrecy of information transmitted over the teleconmunica- 
tion system—including therefore the contents of telephone conversations—does 
not exist for criminal courts, government attorneys, and security agencies 
(Sicherheitsbehérden) in proceedings involving criminal acts punishable by 
courts. Courts other than criminal seeking information, the secrecy of which 
is protected by law, may receive such information whenever the service offices, 
agents, or employees having knowledge of such information on account of their 
official position are relieved, by the highest telecommunications authority, from 
the duty of keeping the pertinent information secret. Furthermore, the secrecy 
of telecommunications is no bar to the reporting to the authorities of offenses 
which are to be prosecuted ex officio and are punishable by the courts. 

No statement could be located in the literature consulted on the question of 
wiretapping ; but from an analysis of the legislation on telecommunications sum- 
marized above it is evident that there is no legal obstacle to wiretapping when 
done for the furtherance of the administration of justice within the limitations 
placed upon it by special laws. 

APPENDIX 


TRANSLATION OF LAWS 


Federal Law of July 13, 1949, Bundesgesetzblatt No. 170, concerning 
telecommunications. 


DEFINITION OF THE TERM “TELECOMMUNICATION INSTALLATION” 


“Section 1. Telecommunication installations within the meaning of the pres- 
ent law shall be all technical installations for the transmission, the sending, 
or the reception of signs, writings, pictures, sound waves, or communications 
of any kind, whether by wire or wireless, by optical means or by means of 
any other electromagnetic system.” 


THE SECRECY OF TELECOM MUNICATIONS 


“Sec. 17. Agents and employees of the Postal and Telegraphic Administra- 
tion, as well as all persons serving or supervising a telecommunication instal- 
lation intended for public use and not belonging to the Postal and Telegraphic 
Administration shall be obliged to keep secret all communications that have 
been transmitted by means of telecommunication installations designed for public 
use or which have been submitted for transmission in that manner and also 
to keep secret the facts of such telecommunications between specific persons. 
This obligation shall continue after the retirement from office or the termina- 
tion ef the civil-service relationship or of the official status.” 


DUTY OF PRIVATE TELEGRAPH INSTALLATIONS TO MAINTAIN SECRECY 


“Sec. 18. Whenever, by a telegraph installation not maintained by an official 
agency, communications are received which are transmitted by a telecommuni- 
sation installation destined for public use and are not designated for the in- 
Stallation, the contents of the communications as well as the fact of their re- 
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ception shall not be recorded or communicated to unauthorized persons or used 
for any purpose whatsoever by persons even if they are not obliged to maintain 
secrecy under section 17. The provisions of section 19, subsection (1) ¢, 
shall apply by analogy.” 


EXCEPTIONS FROM THE SECRECY OF TELECOMMUNICATIONS 


“Sec. 19 (1). The duty of preserving the secrecy of telecommunications shall 
not apply— 

“(a) in relation to criminal courts, government attorneys and security 
authorities in proceedings concerned with offenses punishable by courts 
Litalic supplied] ; 

“(b) in relation to courts in cases other than those designated under 
(a) to the extent that the highest telecommunications authority relieves 
the service office asked for information or the employees or agents sum- 
moned as witnesses from the duty to maintain secrecy [italic supplied]; 

“(c) in relation to the commander of an aircraft or a boat with regard 
to the communications emanating from, or directed to, the radio installa- 
tion on board or other radio installations for important reasons in regard 
to the control of the crafts, or in order to avert a danger to the crafts or 
human lives. 

“(2) The provisions of other laws pertaining to the exemption from the 
secrecy of telecommunications or the confiscation of telegrams shall not be 
affected by the present law. 


“(3) The confiscation of telegrams shall only take place in cases determined 
by law. 

“(4) The secrecy of telecommunications shall not be in conflict with the re- 
porting of offenses which are to be prosecuted ex officio and are punishable 
by courts.” 

DEFINITION OF THE TERM “STATE TELEGRAPH” 


“Sec. 23. (1) In section 89 of the Austrian Criminal Code of 1945, Official 
Collection No. 2, the words ‘of its operation’ shall replace the words ‘the opera- 
tion of this state institution.’ 

“(2) The term ‘state telegraph’ used in the Criminal Code shall be understood 


to mean all telecommunication installations which by designation serve the 
public traffic or otherwise for public purposes.” 


MISUSE OF A SECRET 


“Sec. 24. Whoever in cases other than those provided for by law in section 18 
intentionally records communications, communicates them to unauthorized per- 
sons, or utilizes them for any purpose whatsoever shall be punished by the court 
for a petty offense by rigorous confinement not to exceed 6 months and a fine not 


to exceed 5,000 schillings, provided that the factual elements do not constitute 
an offense subject to a severer punishment.” 


VIOLATION OF THE SECRECY OF TELECOMMUNICATIONS AND OF OTHER RIGHTS OF USERS 


“Sec. 25. (1) A person designated in section 17 who intentionally— 

“1. without authority, communicates concerning the facts or the contents 
of telecommunication traffic between specific persons to a person not entitled 
to receive such communications or makes it possible for him to observe for 
himself facts to which the duty of maintaining secrecy extends (sec. 17), 

“2. without authority opens or seeks to establish the contents of a tele- 
gram which has been entrusted to a telecommunications service office desig- 
nated for public traffic, 

“3. falsifies a telegram, reproduces it incorrectly, alters it, suppresses it 
or withholds it without authority from the person entitled to receive it, 

“4, suppresses or incorrectly transmits a telephone conversation or a radio 
communication, 


“5. permits or aids an unauthorized person to engage in acts designated 
in points 2 to 4, 

“6. without authority records communications which have been trans- 
mitted by telecommunication tnstallations designated for public purposes and 


not intended for a private radio installation, communicates them to per- 
sons not entitled to receive them or utilizes them, 
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shall be punished by the court for a petty offense by rigorous confinement not to 
exceed 6 months and a fine not to exceed 5,000 schillings, provided that the factual 
elements do not constitute an offense subject to a severer punishment.” 


Belgium * 


Belgium seems to be an exception to the above-mentioned countries. Its con- 
stitution contains only the guaranty of privacy of correspondence. But there is 
a law of October 13, 1930, penalizing wiretapping. No provisions were disclosed 
making an exception for wiretapping by investigating agencies or courts. More- 
over, a comprehensive treatise on Belgian law in general states the duty of postal 
and telegraph offices to comply with the request by judicial and investigative 
authorities concerning the seizure of letters and telegrams, but with regard to 
telephone service it is somewhat ambiguous. On the one hand it stated that such 
requests should be addressed only to the Director General of Offices of Telegraphs 
and Telephones. On the other hand, such requests “may not be made with the 
purpose of intercepting, wire tapping of [surveillance auditive] communications, 
nor for any other measure incompatible with the secrecy of communications.” 
No material was disclosed by a perusal of court decisions or jurisprudential 
writings which would clarify what is and what is not ‘‘compatible with the secrecy 
of communications.” 


France ® 


There is no specific guaranty in the French Constitution or enacted statutes 
which affords protection against wiretapping. Nor is there any constitutional or 
statutory clause protecting the secrecy of private communication except for 
article 187 of the Criminal Code. This article penalizes “any suppression or 
opening of letters entrusted to the post committed by an employee or agent of the 
Government,” also any such act committed by anybody acting in bad faith. 

Thus, in search for an answer for the question of wiretapping in French law, 
one has to turn to the jurisprudential writings. In fact, as far as this research 
could determine, there is surprisingly little discussion in French legal literature 
of this topic. From a reading of the commentators on this subject one gains the 
impression that, in France, the secrecy of postal, telegraphic and telephonic com- 
munications must give way to the public need of determining the truth for 
purposes of the administration of criminal justice. This secrecy does not place 
any restriction on the investigating activities of authorities in the proper exer- 
cise of their duties. This is stated in the statutes in very broad terms, as 
follows: 

“Code of Criminal Procedure: 

“Sec. 35. The government attorney of the King (Republic) shall * * * seize 
anything which might serve the manifestation of the truth. * * * 

“Sec. 87. * * * 

“Subject to the preceding conditions [i. e., that the person being affected by a 
search under accusation as the perpetrator or accomplice in the criminal act or 
at least presumed to retain in his home objects regarding the incriminating fact] 
the investigating judge may proceed to search at any place where objects might 
be found the discovery of which might serve the manifestation of the truth. 

“Sec. 88. Whenever the investigating judge must proceed to a place or proceed 
to a search, he shall give notice thereof to the government attorney of the 
Republic. * * * 

“The investigating judge may seize or order to be seized, any object which 
might serve the manifestation of the truth.” 

On December 31, 1957, a new Code of Criminal Procedure was enacted in 
France to take effect months after publication in the Journal Officiel (pub- 
lished on January 8, 1958). 

It covers thus far only the general provisions and book 1. In this part there 
are no more specific provisions on the subject matter of the present report. The 
only provisions disclosed are general in character and in accord with the old 
provisions as follows: 


18 Prepared by Dr. Armins Rusis, Legal Analyst, European Law Division, Law Library, 
Library of Congress, Washington, D. C. 

14 Répertorie Pratique du Droit Belge, Législation, doctrine et jurisprudence. Publié 
sous la direction de ME. Emile Brunet, Jean Servais, Charles Resteau. Tome Neuvitme 
(1951), sub “Postes, Télégraphes, Téléphones,”’ p. 583, Nos. 160-161. 

1 Prepared by Edmund Jann, Assistant Chief, European Law Division, Law Library, 
Library of Congress, Washington, D. C. 
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“Art, 81. The investigating judge shall take, in accordance with the law, all 
steps in the collection of information which he deems useful for the mani- 
festation of the truth. 

“Art, 82. In his motion for prosecution and at any stage of the investigation 
the attorney of the Republic may, by an additional motion, request the inves- 
tigating magistrate to perform all acts which appear to him useful for the 
manifestation of the truth.” 

Such leading authorities on criminal law as Donnedieu de Vabres consider 
the authority of the public functionary paramount and only limited, in a given 
case, with respect to privileged communications between attorney and client. He 
says: 

“The secrecy of correspondence, sanctioned by art. 187 of the Criminal Code, 
must give ground before the necessities of the administration of justice (arts. 
87 and 88 of the Code of Criminal Procedure, as modified by the laws of Febru- 
ary 7, 1933). The investigating judge has the right to proceed to searches in the 
domicile and even in the postal offices. This right is limited, however, by the 
respect for the professional secret [i. e., privileged communciation] ; the inves- 
tigating judge does not have the right to open letters addressed by an accused to 
his lawyer.” *° 

J. D. Ricard, in his monumental four-volume edition on the law governing the 
postal, telegraph, and telephone services, sums up the principles governing the 
secrecy of communications as follows: 

“By reason of their general scope these provisions [on judicial and other pow- 
ers regulating the seizure of evidence] are applicable to the postal, telegraph, 
and telephone services and extend to the entire services without exception— 
unless there are in the law other provisions implying express limitations * * *, 
Neither the principle of inviolability of correspondence, nor that of the profes- 
sional secret of agents of the postal, telegraph, and telephone services, nor any 
other principle may check or diminish the rights of the [agencies] of criminal 
justice. In fact these [rights], in modern civilizations, represent a public and 
social interest superior to other rights * * *.7 

“It is for these reasons that the law subordinates to the needs of criminal 
investigation individual liberty as well as property, though they are the most 
sacred rights of man. This is all the more true of the application of the principle 
of the inviolability of correspondence, to the postal, telegraph, and telephone 
services because, in sum, this principle is not more sacred as far as the rights 
{of agencies] of criminal justice are concerned merely because the principle is 
most frequently applied in these services * * *.”** 

The concept of secrecy of correspondence is generally accepted to extend to 
communications by telegraph and telephone.” 

It is interesting to note, as Donnedieu de Vabres also points out, that a 
law of February 7, 1933, sought greatly to expand individual liberties and 
strengthen the position of the accused in the administration of justice. Under 
this law the investigating judge was limited to requesting from the postal and 
telegraph services only such messages as originated with the accused, or were 
addressed to him. It was understood that provisions relating to telegraph serv- 
ices were to apply also to telephones. But already 2 years later, in a message 
to accompany the bill for a new law, the parliamentary Committee for Civil 
and Criminal Legislation branded as excessive the new principles laid down 
in the 1933 law for the protection of the individual. While granting that the 
law was passed in a liberal spirit it “proceeded from a spirit of suspicion against 
the judiciary and their helpers, enervated the administration of justice; de- 
priving the investigating procedure of material means for the investigation, the 
law rendered it ineffective. * * *. 

“To begin with, the system [under the law of 1933] malfunctioned and 
ecreaked. Then, recently, a considerable amount of proceedings has shown the 
vice of the entire organization and the paralysis which attended the administra- 
tion of justice to the greatest detriment not only of society but also to the 
accused themselves. There was a reaction of public feeling in favor of a less 





%Traité de droit criminel et de législation pénale comparée, 3d edition, Paris, Sirey, 
1947. p. 723. 

17 Droit et iurisprudence en mati®re de postes, télégraphes, téléphones, 4 volumes, Paris. 
Sirey, 1931-37, vol. I, p. 164. 

18 Thid., p. 165. 

1 Rénertoire de droit criminel et de procédure pénale, vol. 2, Paris. Dalloz 1954, p. 559; 
art. 77 of the Postal, Telegraph, and Telephone Code of October 8, 1952, in Le bulletin 
legislatif Dalloz, 1952, p. 707. 
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exclusive emphasis upon individual rights in their relation with the social in- 
terest. The traditional notions have again regained their preeminence accord- 
ing to which the interest of the administration of justice may impose, during 
the preliminary investigation, the momentary suspension of an individual right 

As a result of the experience described above the law of March 24, 1935, was 
passed which restored the full powers of the public functionaries as to criminal 
investigation. 

The classic formulation of the principles governing secrecy of the mails, and 
by extension, secrecy of telecommunications, was given by the Court of Ap- 
peals of Toulouse on March 2, 1933: 

“The principle of the inviolability of the secrecy of letters is not absolute; it 
must give way notably in criminal proceedings before the interest in the truth, 
provided the letter produced has been put in the hands of justice in a legal 
manner.” * 

The last part of the quote brings up the question of the legality of evidence. 
French doctrine distinguishes between evidence illegal by its nature, and evi- 
dence rendered illegal by the mode of its acquisition. Thus, a telephone record- 
ing between parties other than the accused, but incriminating him, would under 
the law of 1933 be evidence illegal by its nature. Recordings of any conversa- 
tions of the accused admissible in themselves but seized by an illegal invasion 
of a man’s domicile would constitute good evidence obtained in an illegal man- 
ner, and be inadmissible because of the mode of their procurement. Under 
the law of 1935 the recordings of the first category, i. e., of conversations of 
parties other than the accused, is no longer illegal and is therefore admissible. 
Illegality of evidence entails nullity of the evidence but apparently does not 
vitiate the trial if it proceeds on the basis of other, proper evidence.” 

Thus there is no statutory prohibition in French law against the use of 
wiretapping by investigating authorities to obtain evidence. Likewise the prin- 
ciple of secrecy of private communications should not stand in the way of es- 
tablishing the truth in criminal proceedings, according to French legal writers 
of authority, according to the same sources. 

It may then safely be concluded that from the point of view of the French 
statutes and legal writers wiretapping is a proper method of obtaining evidence, 
admissible in court. 


Germany * 


Protection of the secrecy of telephone communication is guaranteed by the 
West German Constitution as follows: 

“Art. 10. Secrecy of the mail as well as secrecy of postal services and telecom- 
munications is inviolable. Restrictions may be ordered only on the basis of law.™ 

It is clear from the above that the secrecy of telephone conversations is safe- 
guarded only to the extent that statutes do not provide otherwise. The constitu- 
tional guaranty is therefore primarily directed against arbitrary, illegal actions 
by the agencies of the State in carrying out their public functions. It has been 
stated by an eminent constitutional authority that, at present, the most important 
practical aspect of this provision is the prevention of State censorship of the 
mails because there is no statute now in force authorizing such measures.” 

The constitutional guaranty of secrecy of telecommunications may be hedged 
in by laws enacted by the Federal Republic or by the individual states 
(Laender).” At the present time there is no express provision of law which 
authorizes any interference with the secrecy of telephone communications. How- 
ever, there are statutory provisions which have been interpreted by some legal 
commentators of authority as justifying wiretapping for the purpose of criminal 
investigation. 

The main provisions in this respect are included in section 12 of the pre-Hitler 
law concerning telecommunication installations of 1928: 

“Law of January 14, 1928 





2 Report by Alcide Delmont on January 24, 1935, Annex No. 4539 (Chambre des députés), 
Journal Offciel, p. 140. 

21 Dalloz, Recueil périodique et critique, 1935, pt. 2, p. 55. 

22 Gustave Le Poittevin, Dictionnaire-formulaire des parquets et de la police judiciaire, 
7th edition, vol. 4. Paris, Rousseau, 1951, p. 245. 

23 Prepared by Edmund Jann, Assistant Chief, European Law Division, Law Library, 
Library of Congress, Washington. D. C. 

2% Translation from the Basic Law and Occupation Statute as published in 1950 by the 
Office of the United States High Commissioner for Germany 

% Mangoldt-Klein, Das Bonner Grundgesetz, Berlin, Vahlen, 1955, p. 340. 

% Ibid., p. 342. 
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“Sec. 12. In investigations by criminal courts the judge, and if there is danger 
in delay, and provided the investigation does not concern petty offenses ex- 
clusively, the government attorney’s office may request information concerning 
telecommunications [Fernmelde-verkehr] if the communications wer2 addressed 
to the accused or if there are facts from which it may be concluded that the 
communications originated with the accused or were destined for him and that 
the information is of importance for the investigation.” 

This provision expressly authorizes the judge and the public prosecutor to ob- 
tain, in more important criminal cases, information concerning telephone com- 
munications under the conditions stated in the section. The communication must 
“be addressed to the accused” or there must be facts in evidence “from which 
it may be concluded that the communications originated with the accused or 
were destined for him” and, in addition, the information sought must be “of 
importance for the investigation.” 

A commentary of authority states that the Postal Administration and the postal 
officers must supply such information which, by implication, covers permission 
for wiretapping.” 

The most outstanding work on German criminal procedure comments, “if one 
were to leave the principle of the inviolability of postal and telecommunications 
intact, then the principle of determining the truth in the interest of the prosecu- 
tion and punishment of criminal offenses would suffer.” * He therefore considers 
a sensible restriction of the constitutional guaranty of secrecy necessary to pro- 
tect the legal order. 

There are also provisions of the Code of Criminal Procedure, viz, sections 99 
and 100, which deal with the authority of a judge and, if there is danger in delay, 
of the public prosecutor to order seizure of letters, shipments, and cables. These 
provisions are invoked by the same work to justify the request of a judge or 
public prosecutor to the postal authorities to make recordings of telephone con- 
versations for use in criminal investigations.” This view is contested by another 
comentary or lesser weight.” 

It may be concluded that there seems to be no legal obstacle in German law 
to wiretapping for investigation purposes if it is done under specified conditions. 
It is the opinion of legal scholars that such practices are not improper. 


APPENDIX 


CopDE OF CRIMINAL PROCEDURE 





“Sec. 99. Letters and shipments addressed to the accused may be seized at 
the post office, and cables addressed to him, at the cable office; likewise, letters, 
shipments, and cables concerning which the facts give rise to the conclusion 
that they originate from the accused or are destined for him, and that their 
contents are of importance for the inquiry, may be seized at the said offices. 

“Sec. 100. (1) The authority to order a seizure rests with the judge if there 
is danger in delay, unless the inquiry is merely for a petty offense, and also with 
the prosecution. However, objects delivered to the prosecution will be im- 
mediately submitted to the judge; letters and other postal shipments will be sub- 
mitted unopened. 

“(2) A seizure ordered by the prosecution, even if it has not yet resulted in a 
delivery, ceases to have force if not approved by the judge within three days. 

“(3) The decision on a seizure ordered by the prosecution, as well as on 
opening a delivered letter or another postal shipment, will be made by the com- 
petent judge (sec. 98).” 
Italy™ 

The Italian Constitution guarantees not only the secrecy of correspondence but 
also “of any form of communication” (art. 15). This covers telephone com- 
munications. But the protecting clause is coupled with express limitations to 
this secrecy which are allowed “by an act of judicial authority duly motivated 
and according to guarantees established by law.” (id.) 












2 Liwe-Rosenberg, Die Strafprozessordnung und das Gerichtsverfassungsgesetz, 20th 
edition, Berlin, Gruyter, 1953, pp. 264-265. 

23 Liwe-Rosenberg, Die Strafprozessordnung und das Gerichtsverfassungsgesetz, 20th 
edition, Berlin, Gruyter, 1953, pp. 264—265. 

2 Tbid. 

89 Eberhard Schmidt, Lehrkommentar zur Strafprozessordnung, Gittingen, Dandenhoeck 
& Ruprecht [1952], pp. 242-248. 

31 Prepared by Dr. Fran Gjupanovich, legal analyst, European Law Division, Law Library, 
Library of Congress, Washington, D. C. 
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Thus on the one hand the Criminal Code penalizes violation, unlawful remvval 
and suppression of correspondence (art. 616) and the disclosure of its contents 
(arts. 618, 619, 620) as well as fraudulent obtainment of information, interrup- 
tion and interference in telegraphic or telephone communications or conversa- 
tions (sec. 617). 

But on the other hand several clauses in the Code of Criminal Procedure estab- 
lish the rights of the judge and officers of judicial police (investigation agencies, 
i. e., police officers whenever they perform a judicial pretrial investigation) to 
obtain evidence by broad interference with the secrecy of telephone communica- 
tion which cover wiretapping. Thus a judge or, on his warrant or independently, 
an officer of the judicial police “may enter offices of telephone plants for public 
use in order to transmit, intercept or prevent communications, to get knowledge 
therein or obtain other information” (art. 226, par. 3; art. 339). 

The Italian statute expressly authorizes wiretapping by order of the court 
or investigating agencies. It is considered compatible with the principle of broad 
protection “of any form of communication,’ including the telephone commu- 
nication stated in the Constitution and the Criminal Code. 


APPENDIX 
A. ITALIAN CONSTITUTION OF 1947 


“15. Liberty and secrecy of correspondence as well as any other form of com- 
munication shall be inviolable. 

“Their limitation may occur only by an act of judicial authority duly moti- 
vated and according to the guarantees established by law.” 


B. Cope oF CRIMINAL PROCEDURE OF 1930 


“Sec. 226. Sequestration of sealed papers; authority concerning correspondence. 

“[Par. 3.] Officers of the judicial police, in order to accomplish the purpose of 
their service, may enter offices or telephone plants for public use in order to 
transmit, intercept or prevent communications, to get knowledge thereof or 
obtain other information. 

“Sec. 338. Sequestration in post or telephone offices. The judge may order the 
seizure in post or telephone offices of letters, wrappings, parcels, money orders, 
telegrams or other objects of correspondence that he has reason to believe were 
sent by the defendant or addressed to him even under a different name or by 
means of another individual or which may have any connection whatsoever with 
the offense, 

“When seizure is made by an officer of the judicial police, such officer must 
deliver the correspondence seized without opening or becoming acquainted with 
its contents, 

“Sec. 339. Access to telephone offices. The judge may enter the offices of 
telephone plants for public use in order to transmit, intercept, or prevent com- 
munications, or get knowledge therein. He may also issue a warrant to an officer 
of the judicial police.” 

C. CRIMINAL CoDE oF 1930 


CRIMES AGAINST THE INVIOLABILITY OF SECRETS 


“Seo. 616. Violation, unlawful removal and suppression of correspondence. 
Whoever becomes acquainted with the contents of a closed correspondence, not 
addressed to him, or tampers with or diverts for the purpose of taking or causing 
others to become acquainted with, a correspondence, closed or open, not addressed 
to him, or destroys or suppresses the same, wholly or in part, shall be punished, 
if the act is not deemed to be a crime under another provision of law, by imprison- 
ment not to exceed 1 year or by a fine of not less than Lit2,400 nor more than 
Lit40,000. 

“Tf the guity party, without just cause, reveals, wholly or in part, the con- 
tents of the correspondence, [he] shall be punished if injury results from the act 
and the said act does not constitute a more serious offense, by imprisonment, not 
to exceed three years. 

“The offense is punishable on a criminal action being initiated by the injured 
party. 

“For the purposes of the provisions of the present subchapter, correspondence 
shall be understood to be in writing, telegraphic, or telephonic. 

“Sec. 617. Fraudulent obtainment of information, interruption, and interfer- 
ence in telegraphic or telephonic communications or conversations. Whoever, by 
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fraudulent means, derives knowledge from a telegraphic communication not 
addressed to him, or from a telephonic conversation between other parties, or 
interrupts or prevents them, shall be punished by a fine or not less than Lit800 
nor more than Lit2,400. 

“If the guilty party, without just cause, reveals, wholly or in part, the contents 
of the correspondence, [he] shall be punished, if injury results from the act and 
the said act does not constitute a more serious offense, by imprisonment not to 
exceed three years. 

“The offense is punishable on a criminal action being intiated by the injured 

arty. 

“Sec. 618. Disclosure of the contents of correspondence. Whoever, in addi- 
tion to the cases specified in section 616, having fraudulently become acquainted 
with the contents of correspondence not addressed to him, which should remain 
secret, discloses the same, wholly or in part, without just cause, shail be pun- 
ished, if the act causes injury, by imprisonment not to exceed six months, or 
by a fine of not less than Lit8,000 nor more than Lit40,000. 

“The offense is punishable on a criminal action instituted by the injured 
party. 

“Sec. 619. Violation, unlawful removal and suppression of correspondence 
committed by a member of the staff of the postal, telegraph or telephone service. 
A member of the staff of the postal, telegraph or telephone service, who, abusing 
his position, commits any of the acts specified in section 617, paragraph 1, shall 
be punished by imprisonment of not less than six months nor more than three 
years. 

“If the guilty party, without just cause, discloses the contents of the corre- 
spondence, wholly or in part, [he] shall be punished, when the act does not 
constitute a more serious offense, by imprisonment of not less than six months 
nor more than five years and by a fine of not less than Lit2,400 nor more than 
Lit40,000 

“Sec. 620. Disclosure of the contents of correspondence by a member of the 
staff of the postal, telegraph or telephone service. A member of the staff of 
the postal telegraph or telephone service who has, in that capacity, knowledge 
of the contents of open correspondence or of a telephonic conversation, and dis- 
closes the same, without just cause, to a person other than the one for whom 
it is intended, or to a person other than those between whom the communi- 
eation or the conversation took place, shall be punished by imprisonment of 
not less than six months nor more than three years.” 


Scandinavian Countries and Finland ™ 


I. Outline of statutory provisions: Of the countries included in the present 
survey, only Denmark and Finland have constitutional provisions relating to the 
protection of privacy of telephone communications. However, neither of them 
provides an unconditional ban against invasion of this privacy by public au- 
thorities. The Constitution of Denmark allows, as a rule, the invasion of this 
privacy by court order and, in exceptional cases defined by ordinary legisla- 
tion, even without a court order (sec. 72). This provision was included in the 
Constitution of Denmark in 1953. Prior to that the constitution did not con- 
tain any provisions referring directly to telephone communications. 

The Constitution of Finland declares the secrecy of communications in- 
violable, placing it in the same category as the secrecy of mail and telegraph 
massages (sec. 12), but also allows exceptions by statutory enactments. In 
time of war such restrictions on the secrecy of telephone communications may 
even be ordered by a presidential decree (sec. 16) .” 

The Constitutions of Sweden and Norway do not contain any provisions relat- 
ing to the protection or guaranty of the secrecy of telephone communications. 
In the opinion of Swedish legal writers the same effect is achieved through a 
judicious application and interpretation of constitutional provisions spelling 
out the duties and powers of the King (sec. 16) .™ 

The laws governing the licensing and operation of telephone installations in 
all countries provide that the employees of telephone companies and offices are 
under a duty to keep secret any information in regard to telephone conversations 
transmitted over their wires. Only in Sweden does the law contain an express 


% Prepared by Dr. Vaino J. Riismandel, legal analyst, European Law Division, Law 
Library, Library of Congress, Washington. D. C. 

% See Finnish Law on State of War [Sotatilalaki] of September 26, 1930, in Sipponen, 
Kankko, editor, Suomen Laki, vol. II, Helsinki, 1956, pp. 825-831. 

™ See, R. Malmgren, Sveriges Férfattning, vol. II. Malmé, 1941, pp. 225 ff. 
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provision waiving this ban in cases where the disclosure of such information is 
required pursuant to the provisions of some other law. However, such provisions 
do not ban other laws authorizing the listening to telephone conversations or 
wiretapping. Specific statutory provisions in this regard have been enacted in 
Sweden, Denmark, and Norway. 

The Judicial Procedure Codes of Sweden and Denmark ™* regulate in detail the 
conditions and circumstances of listening by authorities to private telephone 
conversations. As a rule, both codes provide that a court order is necessary for 
such listening. It may be issued only in case of an investigation of a specific 
crime if such a measure is essential for the solution of the crime and the investi- 
gation is concerned with certain types of offenses. Such crimes are treason, 
espionage, illegal intelligence operations, offenses against the independence and 
security of the state, against the head of the state, armed revolt, and certain 
offenses and acts involving danger to the public or the community. Furthermore, 
Swedish legislation allows listening if the crime under investigation is one which 
carries a penalty of imprisonment for a term of at least 2 years. On the other 
hand, in Denmark, listening in cases of other crimes may be authorized only 
if the penalty for the crime is imprisonment for 8 years or more. 

Both codes also provide for listening without a court order in exceptional cases 
if the delay caused by the procurement of a court order might endanger the con- 
duct of the investigation. In such a case, if the offense involved is one directed 
against the security and independence of the state, the public prosecutor or the 
official in charge of the pretrial investigation may order the listening. However, 
a court warrant has to be applied for immediately. The Danish law provides, 
for example, that if a court order authorizing the listening is not received within 
24 hours from the beginning of the listening, the listening has to be terminated. 
The law in both countries provides that notes taken of telephone conversations 
during an authorized listening which have no bearing on the investigation shall 
be destroyed immediately. The circle of persons authorized to examine any 
notes or records of the wiretapping is strictly limited under the legislation of 
both countries. Asa rule, it includes the court, the prosecutor, and the official 
in charge of the pretrial investigation. 

A Swedish law of 1952 “ also permits, in addition, the application of some other 
measures to such listening in cases of offenses directed against the state or public 
in general. Such measures are, for example, the delaying of telephone calls, 
interruption of telephone connections, etc. 

Under the laws both of Denmark and Sweden the telephone, in regard to which 
the listening is authorized, must belong to the person suspected of the specific 
offense listed above or be one probably used by him. 

Norway has a statute on the books which authorizes the King or his authorized 
delegate to issue rules in regard to wiretapping if this is required in the interest 
of security.” However, in time of peace listening to telephone conversations may 
be carried on only in regard to specific crimes. Offenses against the independence 
or security of the state, the constitution or head of the state, public authorities, 
public order, and offenses involving danger to the public and the community as 
a whole, are examples of such offenses. 

Finnish legislation does not contain any specific rules in regard to authorized 
wiretapping. Examination of Finnish legal literature did not reveal either 
under what circumstances or conditions a lawful listening to telephone conver- 
sations could be carried but by the authorities.* It should be noted in this con- 
nection that no legislation in regard to the invasion of the secrecy of the mails or 
telegraph messages has been enacted either, and authoritative legal writers have 
expressed the view that a seizure of letters or telegrams may be effected by 
applying, by way of analogy, the rules governing the search of a home.” No 
suggestions could be found, however, that these rules should be extended by 
analogy also to wiretapping. 





*% These provisions were added to the Danish Code in 1954 by law No. 202 of June 
11, 1954, in Love ogg Anordninger (Danish Law Collection), 1954, pt. A. pp. 825-828. 

% Law of March 21, 1952. on Specific Provisions Concerning Restrictive Measures in 
Regard to Certain Crimes [Lag med siirskilda bestimmelser om tvAngsmedel i vissa 
brottsm4l], in Sveriges Rikes Lag, 1957 edition, pp. 1108-1109. 

3%? Law Concerning Control Over Mail, Telegraph and Telephone Messages [Lov om 
kontrol med post- og telegrafforsendelser og med telefonsamtaler] of June 24, 1915, in 
Norges Lover, 1682-1952. p. 935. 

% For instance, Esko Hakkila. Suomen Tasavallan Perustuslait. Porvoo-Helsinki, 1939, 
pp. 72—74, and V. Merikoski, Kansalaisten perusoikeuksista, Lakimies (Helsinki), vol. 30 
(1929). nn. 89-116. 

®Tauno Tirkkonen, Suomen rikosprossessioikeus, vol. II, Porvoo-Helsinki, 1953, p. 96, 
and Harry Venoja, Takavarikko, Vammala, 1947, p. 158. 
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The criminal codes of all countries render punishable interference with or 
the interruption of telephone service and provide also punishment in cases of 
disclosure of telephone conversations by employees or officials of telephone 


offices. 
APPENDIX 
A. SWEDEN 
Code of Judicial Procedure of July 19, 1942: 


“Part II. Proceedings in General 
“II. Proceedings in Criminal Cases 
“Chapter 27. Seizure 


“Sec. 12. (1) Postal or telegraphic messages, commercial [business] books 
or other private papers which have been seized may not be subjected to a closer 
examination, or letters or other sealed papers be opened, by anyone other than 
the court, the official conducting the pretrial investigation or the prosecutor ; 
however, an expert or other person who may be called in on the investigation of 
the crime or otherwise may be heard in connection with it, may examine the 
papers according to the directives of the above-mentioned authorities. If the 
person carrying out the seizure is not authorized to examine the papers in detail, 
the papers shall be sealed by him. 

“Sec. 16. If someone is reasonably suspected of a crime for which no milder 
punishment than imprisonment at hard labor for two years may be imposed, and 
it appears to be of special importance for the investigation that the official con- 
ducting the pretrial investigation or the prosecutor obtain knowledge of con- 
versations transmitted by the telephone possessed by the suspected person or 
probably to be used by him, the court shall be authorized to give permission to 
listen to these conversations. This matter may be taken up only upon the 
request from the oflicial conducting the pretrial investigation or the prosecutor. 

“The permission shall be granted only for a specific period of time not ex- 
ceeding one week, beginning with the day when the permit is presented to the 
manager of the telephone office. 

“The rules of section 12, paragraph 1, relating to the search and examination 
of private papers shall be applied by analogy to the examination of notes made 
when listening to the [telephone] conversations. If the notes contain matters 
of no significance for the investigation, they shall be destroyed without delay 
after the examination.” 

Note.—According to sections 4 and 11, chapter 1, of the Judicial Procedure 
Code, the presiding judge of the district court [haradshivding] and a municipal 
court judge trained in law are authorized to issue the orders for wiretapping. 


Telephone statute of March 16, 1951 [Svensk Foérfattningssamling 1951, No. 132] 


“Src. 3. (As amended by law No. 51 of March 8, 1957.) (1) The contents of 
a telephone conversation as well as the names of persons and numbers of the 
telephones between which the conversation is held shall be kept secret by the 
personnel of the telephone office [Televerket] in accordance with their duty of 
secrecy. If the law does not provide otherwise, information about it may not be 
given to persons other than those between whom the conversation took place 
or who are the subscribers to the telephone used in making the call, or an au- 
thorized representative of any one of such persons. However, the document 
from which such information appears may be presented to the court if this 
proves necessary to support the claim of the telephone company for unpaid tele- 
phone charges. 

“(2) The telephone company may not undertake or permit such arrangements 
in regard to the telephone installations which are contemplated to provide a 
person outside the telephone company with the means of listening in on a con- 
versation in these installations without at least one of the persons, a party to 
the conversation, having knowledge thereof, except when such listening in has 
been ordered pursuant to law.” 
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Law of March 21, 1952 on Specific Provisions Concerning Restrictive Measures 


a to Certain Crimes [Sveriges Rikes Lag, 78 edition (1957), pp. 1109- 


“Sec. 1. What is ordered in the present law shall apply to pretrial investiga- 
tions concerning— 

“crimes which are defined in chapter 8, sections 1 [treason], 4 [espionage], 
5 [espionage], section 6, paragraph 1 [disclosure of secret matter], and 
section 7 [illegal intelligence operations]; chapter 9, sections 1 [insurrec- 
tion], 2 [crimen majestatis (crimes against the person of the King or the 
members of the royal house) ], and 6 [armed revolt]; and chapter 19, sec- 
tion 4 [destruction of buildings and installations vital for the state or pub- 
lic] of the Criminal Code [Straff-Lag] ; 

“crimes defined in chapter 19, sections 1 [arson], 2 [grand arson], or 3 
[killing or destruction of property through explosion, shipwreck, train wreck, 
aircraft wreck] of the same if the crime includes an act provided for in 
section 4 of the same chapter ; 

“attempt or preparation of a crime mentioned above; or 

“a crime which is defined in chapter 8, section 10 [accepting foreign sup- 
port, or chapter 9, section 7 [support to armed revolt] of the same law. 

“Sec. 5. Permission, according to chapter 27, section 16, of the Judicial Proce- 
dure Code, for listening to a telephone conversation may be given without regard 
to the fact that the crime may entail a milder punishment than imprisonment 
at hard labor for two years. 

“If it is found to be particularly important for the investigation that the 
transmittal of a conversation to or from the telephone which is possessed by 
someone reasonably suspected of a crime or otherwise may be assumed to be 
used by him, should be interrupted or delayed, or the telephone should be dis- 
connected, or information from the telephone office be furnished on a conversa- 
tion which is transmitted or given to or received from the telephone mentioned 
above the court is authorized to grant permission for such a measure upon re- 
quest from the official conducting the pretrial investigation or the prosecutor. 

“Permission to listen to a telephone conversation or for a measure which is 
contemplated in the second paragraph may be granted for a period not exceed- 
ing one month, starting with the day when the permit is given to the manager 
of the telephone office. 

“If it is feared that the obtaining of the permission of the court to listen 
to a telephone conversation or for measures which are contemplated in the sec- 
ond paragraph might involve such a delay or other inconvenience which is of 
essential significance to the investigation, the order for such measures may be 
issued by the official conducting the pretrial investigation or the prosecutor. 

“Sec. 6. If the official conducting the pre-trial investigation or the prosecutor 
has ordered a seizure under section 3 of the present law or ordered that such 
a seizure shall continue, or issues an order according to sections 4 or 5, a written 
notice thereof, giving the reason therefor, shall be transmitted without delay 
to the court which has to take up the matter for examination immediately. 
If the court finds that the seizure should not stand, it shall repeal the order. 


B. DENMARK 


1. Constitution of Denmark of June 5, 1953. [Love, anordninger, offentlige 
kundgrelser, ministerielle circulaerer, skrivelser mm., Afdeling A, 1953, pp. 
946—964. ] 

“Seo. 72. The dwelling shall be inviolable. The search of a House, seizure 
and examination of letters and other papers as well as any breach of the secrecy 
of the mails, of telegraph and telephone messages may take place only under a 
court order, unless a particular exception is provided for by statute.” 

2. Law on telegraph and telephones of May 11, 1897. [Danmarks Love, 1665- 
1949, pp. 317-320.] 

“III. The Duty to Secrecy 


“Sec. 17. [As amended by law No. 127 of April 15, 1930.] Officials and em- 
ployees in the service of the government telegraph administration, not only while 
they are employed by the government telegraph administration but also after 
they have been separated therefrom, are obliged to keep secret from all un- 
authorized persons both the contents and existence of telegrams delivered to 
them and the names of the senders and recipients of telegrams. The employees 
referred to are obliged in the same manner to keep secret telephone conversa- 
tions as well as the names of persons conversing over the telephone. 
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“Whoever acts contrary to this shall, in addition to his dismissal from the 
service of the government telegraph administration, be [punished. * * * now 
sec. 152 of the Criminal Code]. 

“Seo. 18. [As amended by law No. 127 of April 15, 1930.] The concessions 
granted by the Ministry of the Interior pursuant to the present law may impose, 
in regard to telegrams delivered to [telegraph] offices and telephone conversations 
taking place over its facilities, upon the employees in the service of the 
[telegraph] office the obligation to observe the same duty to keep secrecy which 
in this respect applies to the officials and employees in the service of the govern- 
ment telegraph administration under the preceding section. 

“The employee who violates his duty to keep secrecy [shall be punished * * * 
now sec. 152 of the Criminal Code] and he shall be dismissed from the employ- 
ment of the [telegraph] office if the Ministry of the Interior requests it. 

3. Code of Judicial Procedure of April 11, 1916, in the version of the Proclama- 
tion No. 265 of September 15, 1953. [Love, anordninger, bekendtgrelser, 
Afdeling A, 1953, pp. 1494-1926.] 

Sec. 750a. [As added by law No. 202 of June 11, 1954.] A telephone office may 
be ordered by a court order to enable the police to listen to telephone conversa- 
tions over a certain telephone during a designated period of time— 

(1) if there is a demonstrable reason to assume that messages are being 
transmitted over [the telephone] from or to someone who is suspected of one 
of the offenses which are defined in the Criminal Code, chapters 12, 13 or 
20, or section 119, paragraph 1 or 2; section 124, paragraph 1; sections 125 or 
127; section 133, paragraph 3; sections 193, 194, 215, 260, 261, 264a, 266 or 
281, or of an offense for which the law authorizes a punishment of imprison- 
ment for eight years or more; compare section 687, paragraph 1, of the 
Judicial Procedure Code; and 

“(2) if it may be assumed that the listening will be of essential im- 
portance for the solution of the crime. 

“Tf the conditions for listening under paragraph 1 are present and there is an 
evident danger that the purpose thereof will be frustrated in case they should 
have to wait for a court order, the police may undertake the listening without 
a previous court order, but only if the suspicion relates to an offense which is 
defined in sections 98, 99, 102, 106-110, or 111-113 of the Criminal Code or which 
in some other way involves danger to human life or welfare or to important 
public values. 

“Listening [to a telephone conversation] without a court order shall be re- 
ported by the police to the court simultaneously with the beginning of the listen- 
ing [and this should, if possible, be], accompanied by a request for permission for 
its continuation. The court shall decide whether the listening may be sanctioned 
and possibly whether continued listening may be permitted, and for what period 
of time, if approved, and shall give the police notice thereof. If a court order is 
not received within twenty-four hours from the beginning of the listening, the 
listening shall be discontinued and the telephone office shall report the completed 
listening to the court of the place where the listening occurred, and to the Minis- 
try of Justice. If the listening, in the opinion of the court, should not have been 
undertaken, the court shall report this to the Ministry of Justice. 

“Listening shall be undertaken by the police. 

“Notes or other records of the contents of the conversations listened to shall 
be destroyed as soon as it is established that they are of no importance to the 
investigation. 

“Tf there has been any listening to conversations over a telephone in private 
possession, the court shall inform the holder of the telephone about it if this 
can be done without detriment to the investigation and, moreover, if the cir- 
cumstances do not advise against it. 

“Seo. 750b. [As added by law No. 202 of June 11, 1954.] Furthermore, it 
may be ordered by a court order that the appropriate telephone office shall give 
the police information about telephones which, within a certain period of time, 
will be or have been connected with a certain telephone— 

“(1) if there is a demonstrable reason to assume that the desired informa- 
tion will be of importance for the solution of one of the offenses listed in 
section 750a, paragraph 1; or 

(2) if it is deemed probable that the solution of the offense will be 
possible only through the desired information and the measure bears a 
reasonable relation to the nature of the crime; or 

“(3) if it may be assumed that only with the help of the desired in- 
formation is it possible to discover the person who has rendered himself 
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guilty of repeated violations of the peace which are defined in section 265 
of the Criminal Code. 

“In an urgent case the police may, without a previous court order, take the 
measures which are listed in paragraph 1. Section 750a, paragraph 3, shall 
be applied by analogy. 

“Sec. 814. [As amended by law No. 202 of June 11, 1954.] A complaint over 
alleged malfeasance on the part of the police during the pretrial investigation 
may be filed with the investigating court in the district where the act com- 
plained of occurred or with the court having jurisdiction over the plaintiff or 
at which the case concerning the violation of law which was subject of the 
pretrial investigation is set for trial. 

“If the police fail in the cases described in sections 746, 750a and b, and 
758, compare also sections 773 and 783, to submit the case to the court within 
the prescribed period of time, the trial court at the place where the seizure, 
listening to telephone conservations, search, arrest, or taking into custody 
occurred, upon receiving knowledge thereof by complaint from the wronged 
person or in some other way, shall request the police to furnish a detailed 
statement and may, according to the circumstances, revoke the measures ordered 
taken. If the police fail to reply, the measure shall be revoked immediately 
by an order.” 

4. Criminal Code of April 15, 1930, in the version of the Proclamation No. 
215 of June 24, 1939. [Danmarks Love, 1665-1949, pp. 1742-1776. ] 


“Chapter 16. Offenses [committed] in the Public Service or [while] Performing 
Public Functions 


“Sec. 152. Whoever [while], acting in the public service or performing pub- 
lic functions, discloses a secret of which he has obtained knowledge in pursu- 
ance of his office or function or anything which by a law or other provisions in 
effect has been designated as secret, shall be punished by a fine, jail or, under 
aggravating circumstances, by imprisonment for not more than one year. If 
this is done for the purpose of procuring for himself or others an unjust 
profit, or if this knowledge is otherwise used for such purpose, the punishment 
may be increased to imprisonment for not more than three years. 

“(2) Anyone who, after his separation from a position, in one of the ways 
mentioned above commits a violation in regard to official secrets of which he 
obtained knowledge in his position shall also be punished according to the above 
provisions. 

“(3) The above provisions shall be applied by analogy to persons employed 
by telegraph or telephone offices of a public nature. 


“Chapter 21. Various Offenses Dangerous to the Community 


“Sec. 193. (1) Whoever, in an unlawful manner, causes extensive interrup- 
tion in the operation of public transportation, the public postal service, pub- 
licly used telegraph or telephone installations, or installations which supply 
the public with water, gas, electricity, or heat, shall be punished by jail or 
by imprisonment for not more than three years or, under extenuating circum- 
stances, by a fine. 

(2) If the offense is committed by negligence, the punishment shall be a fine 
or jail for not more than six months. 


“Chapter 27. Violation of Peace and Libel and Slander 


“Sec. 263. (1) A fine or jail for not more than six months shall be the punish- 
ment for anyone who violates the peace of another 
“1. by opening a letter or otherwise obtaining confidential information 
directed to somebody, or withholding it; 
“2. by obtaining access to a closed receptacle of another without reason; 
“3. by public disclosure of purely private family matters of another; or 
“4. by public disclosure of other matters of one’s private life which may 
reasonably be requested to be withheld from the public. 

(2) The same punishment shall be accorded to persons who are or have been 
acting in a public office or performing public functions or who pursuant to an 
official appointment or authorization policy practice or have practiced a trade or 
occupation, as well as persons assisting them, if they disclose secrets concerning 
one’s private life which have come to their knowledge by the exercise of their 
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occupation, unless they were under a duty to disclose them or were acting in an 
approved manner to protect a clearly public interest or in his own interest or 
that of others.” 

5. List of crimes defined in the sections of the Criminal Code of Denmark and 
referred to in section 750a of the Judicial Procedure Code of Denmark. 

Listed in section 750a (3) : 

Section 98: Secession or assisting occupation by foreign powers. 

Section 99: Involvement of Denmark in war, ete. 

Section 102: Rendering aid and comfort to the enemy. 

Section 106: Conducting negotiations against the interests of the state. 

Section 107: Espionage. 

Section 108: Illegal intelligence operations. 

Section 109: Espionage. 

Section 110: Forgery, destruction or removal of documents essential for 
security. 

Section 111: Overthrow of the form of government with foreign help. 

Section 112: Attempt upon the life of the King or Regent. 

Section 113: Acts of force or threats against the Parliament. 

Listed in section 750a (1): 

Chapter 12: Offenses against the independence and security of the state. 

Chapter 18: Offenses against the constitution and the highest authorities of 
the state, and the like. 

Chapter 20: Offenses dangerous to the public and the community. 

Section 119: Preventing an official from performing his duties or forcing him 
to do something. 

Section 124: Assisting in the freeing and escape of an arrested person. 

Section 125: Hiding, or helping a suspect to escape, or hiding or destroying 
objects needed for an investigation. 

Section 127: Avoiding, military service or inciting against superiors. 

Section 133 (3): Acts of violence committed during a public disturbance. 

Section 193: Interrogation of the services of public utility enterprises. 

Section 194: Damaging or destroying public monuments or collections. 

Section 215: Taking a juvenile from the care of his parents. 

Section 260: Use of duress against a person. 

Section 261: Unlawful deprivation of liberty (kidnaping). 

Section 264a: Housebreaking with the intent to obtain documents, business 
books, ete. 

Section 266: Threatening somebody by a punishable act. 

Section 281: Extortion. 

C. NoRWAY 


1. Law concerning the control over mail, telegraph, and telephone messages of 
June 24, 1915. [Norges Lover, 1682-1952, p. 935.] 

“Sec. 1. [As amended by law No. 5 of December 15, 1950.] The King or his 
authorized delegate may issue regulations concerning the examination and with- 
holding of mail and telegraph messages and concerning the control over tele- 
phone conversations if this is considered necessary in the interest of the security 
of the state. 

“Except in time of war, such control may be applied in regard to persons who 
are suspected of some violation of the Law on Defense Secrets of August 18, 
1914; chapters 8, 9, 12, 13, or 14 of the Criminal Code; section 6 of the law con- 
cerning the exclusive right of the state to transmission of messages by means 
of telegraph lines or similar installations of April 29, 1899; compare also section 
3 of the supplementary law of July 24, 1914; or section 5 of the law of May 14, 
1917, concerning the sale and export of foodstuffs. 

“Sec. 2. The official who performs, or assists in, the control, is under a duty 
to keep secret what he learned in this manner.” 

2. Criminal Code of May 22, 1902. [Norges Lover, 1682-1952, pp. 488—550.] 


Chapter 11. Offenses Committed in the Public Service 


“Sec. 121. A public servant who without reason discloses something which 
has been entrusted to him in his official capacity or what by law or other provi- 
sions in effect has been designated as an official secret, shall be punished by a 
fine or by his discharge from office or by imprisonment for not more than six 
months. 

“Tf such disclosure is made for the purpose of procuring an unjust profit for 
himself or for somebody else and to the detriment of another person, or if the 
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public servant for this purpose makes use of some official secret, he shall be 
punished by discharge from office or by imprisonment for not more than two 
years. 

“The foregoing provisions shall also be applicable to a person who, after his 
separation from public service, commits such an offense in regard to knowledge 
{of matters] obtained in office.” 

8. List of crimes defined in the chapters of the Criminal Code of Norway 
which are referred to in section 1 of the law of June 24, 1915, concerning con- 
trol over mail, telegraph and telephone messages: 

Chapter 8. Offenses against the independence and security of the state. 

Chapter 9. Offenses against the Constitution and the head of the state. 

Chapter 12. Offenses committed against public authorities. 

Chapter 13. Offenses against the public order and peace. 

Chapter 14. Offenses dangerous to the public and the community. 


D. FINLAND 


1. Form of Government of Finland of July 17, 1919. [Suomen Laki, vol. IT, 
pp. 39-47.] 


“Chapter II. General Rights and Legal Protection of Finnish Citizens 


“Sec. 12. The secrecy of postal, telegraph and telephone communications shall 
be inviolable, unless otherwise provided for by law.” 

2. Regulation establishing general rules concerning the installation and op- 
eration of telephone lines under a granted license of June 26, 1919. [Suomen 
Laki, vol. II, pp. 1484-1485. ] 

“Seo. 15. The license holder, in employing personnel for telephone exchanges, 
shall require from every person hired a written promise on his word of honor 
that he will listen to the conversations transmitted through the exchange only 
to the extent necessary to establish whether the conversation is still in progress, 
and will not disclose to any persons not concerned what he has learned from 
the conversations by virtue of his position at the exchange.” 

3. Law concerning the state of war of September 26, 1980. [Suomen Laki, 
vol. II, pp. 825-831.] 


“Chapter 2. Measures for the Maintenance of Public Order and Security 


“Sec. 7. In time of war control over the publication of printed matter as well 
as postal, telegraph, telephone, radio installations, and other media of com- 
munication may be enacted by decree. 

“The State Council [Cabinet] shall be authorized to initiate other measures 
necessary for the prevention of the distribution of reports and news which 
might injuriously affect the defense or public security.” 

4. Criminal Code of December 19, 1889. [Suomen Laki, vol. I, pp. 799-S52.] 


“Chapter 34. Offenses Dangerous to the Public 


“Sec. 12. [As amended by the Law of April 21, 1894.] Whoever intentionally 
does something to public telegraph or telephone installations or their acces- 
sories which prevents, or interferes with, their operation, shall be punished by 
imprisonment for not more than two years. 

“Causing such an obstruction shall be punishable by a fine not to exceed 
[500 marks] or by imprisonment for not more than three months. 


“Chapter 38. Violation of a Trust and Illegal Gain 


Sec. 8. [As amended by Law No. 153 of April 1, 1955.] Whoever, without 
authorization, opens a sealed letter or writing of another or destroys, hides, or 
withholds it, or procures or attempts to procure information on the contents 
of a conversation or telegram transmitted by the telephone or telegraph office, 
shall be punished by a fine or by imprisonment for not more than one year. 


“Chapter 40. Offenses Committed in Office 


“Sec. 16. Whoever as a supervisor or employee at the railroad * * * public 
telegraph office, or * * *, intentionally or by negligence, commits an offense 
listed in sections 9, 10, 11, 12 or 14 of chapter 534, either by an act mentioned 
in these sections or by nonperformance of his official duties, shall be punishe? 
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according to the nature of the case, as provided for in the sections mentioned 
above and, if he is sentenced to the correctional house or imprisonment, he 
Shall be discharged from employment and be declared disqualified for future 


service in the agency by which he was employed or in any other similar 
agency.” 


REPORT ON WIRETAPPING LEGISLATION IN HISPANIC COUNTRIES 


Since a definite pattern of great uniformity has been observed in all the coun- 
tries of Hispanic culture, the various Latin American nations together with 
Spain and Portugal are treated in this report as a unit, rather than being given 
individual treatment. 

Over 160 codes, compilations of law, treatises, and periodical articles have 
been consulted in the research on the subject of wiretapping used as a means 
of evidence in criminal cases. The subjects covered included constitutional 
law and individual guaranties, communications, criminal codes and codes of 
penal procedure, administrative law, statutes on police and national security, 
case law in all fields, and other related materials. 

From this research, which proved negative for the most part, the principal 
conclusion reached was that the act of wiretapping, although not unknown or 
unpracticed, has received so little attention from the legislator, judge, and 
legal author that little direct mention of it can be located in the law or literature 
of the countries involved, with a few exceptions. A prohibition against wire- 
tapping was located in the 1952 Constitution of the Commonwealth of Puerto 
Rico (art. II, sec. 10), most probably a result of its common law rather than 
its civil law background. The right of secrecy in connection with telephone 
conversations is specifically mentioned in the legislation of Brazil, Portugal, and 
Cuba, the first as a provision in its telecommunications law, and the last two 
in the penal codes. Brazil’s regulations on postal service and telecommunica- 
tions, January 17, 1951 (arts. 21 (b) and 3856), includes in its definition of 
“violation of secrecy of correspondence” any “unlawful revelation, transmission 
to another person, or abuse in the use of telegraphic or radioelectric communi- 
cation addressed to a third party, or of a telephone conversation between other 
persons.” This law refers specifically to acts of employees and officials in the 
public services referred to. In article 210, of the Code of Penal Procedure of 
Portugal, “interception of telephone conversations” is mentioned in connection 
with permitting judges to intercept correspondence, acquire copies of telegrams, 
ete., for use in judicial proceedings. Provisions of other Hispanic codes of penal 
procedure in this point limit the terminology to private correspondence and tele- 
grams, but, as explained later, telephone conversations may possibly be fitted 
in by analogy. Cuba’s Code of Social Defense (art. 402), mentions “revelation 
of secrets to a third party,” or permitting other persons to “reveal” them, as the 
specific crime being described with reference to handling of mail, telegraph, 
and telephone services. As may be noted, these exceptions seem to point to 
the “revelation” of what is learned rather than the act of “‘tapping” or listen- 
ing in, as the important point in question. 

The pattern in the Hispanic countries has been to provide in general terms in 
the constitutions for guaranties of an individual’s rights against invasion of 
privacy, and against unauthorized search and seizure, for secrecy of private 
correspondence and papers, and similar rights. Certain procedural rights are 
also generally enumerated, including right of confrontation by witnesses and 
accusers, right again self-incrimination, and others. The penal codes then pro- 
vide in more detail definitions of what would constitute violations of these guar- 
anties, and set penalties therefor. Exceptions to the rules are carefully de- 
fined also. 

Latin American commentators in the field of constitutional law generally ac- 
knowledge that one of the aspects of an individual’s liberty is his right to commu- 
nicate with others, freely and, if necessary, secretly. This is true even when 
public services are utilized for the purpose. But such individual rights cannot 
be considered as being absolute, particularly when they conflict with the superior 
rights of public order, national security, safety, and similar instances. In such 
cases, the general rule is that a judicial writ or order must be secured in advance, 
and only upon proper justification may infringement be authorized. The proce- 
dure for authorizing invasions or violations in cases of the “exceptions” to the 
exercise of the constitutional rights will be found in the procedural codes. 
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Although wiretapping is not mentioned directly in connection with violations 
of individual guaranties, or for use as evidence in court, it can conceivably be 
related to the subject of secrecy of epistolary letters and private papers. This 
is a conclusion drawn by consulting the written materials, as well as consulting 
orally with Latin American lawyers in an effort to secure the “local attituaes 
toward wiretapping,” as requested by Congressman Keating. An acknowledged 
procedural authority in this hemisphere, Dr. Eduardo Couture, has written (Fun- 
damentos del Derecho Procesal, Buenos Aires, 1951, pp. 166-167) that “our legis- 
lative texts generally enumerate the means of evidence which can be used.” 
However, he goes on to state, no judge or court need be limited to the enumerated 
methods, since each day brings forth new possibilities of proof and new progress 
in scientific methods not even conceived of at the time of drafting the codes. He 
believes, therefore, that unforseen means of evidence, even when not listed or con- 
sidered in existing laws and codes “may be assimilated by analogy,’’ He men- 
tions among others, the use of X-ray, photography, fingerprinting, engraving of 
voices on sensitive disks, use of truth serums, lie detectors, teletype, telephones, 
spectroscopes, chemical reactions, and others not enumerated anywhere in the 
codes. He does not mention wiretapping as a means of securing evidence but his 
inference seems to be that this means be admissible by analogy “provided it is 
submitted to the general guaranties that are characteristic of the system of evi- 
dence.” Obviously, Dr. Couture refers here to the right of the individual to pri- 
vacy, to secrecy in his correspondence and papers, invivlability of professional 
confidences, right to refuse to incriminate himself, right to be confronted by 
his accuser and witnesses, and others. A number of these could conceivably be 
violated if private telephone conversations were permitted to be intercepted 
without justifiable cause or judicial authority. 

The above statement by Dr. Couture concurs with an oral one made by a 
visiting professor of penal law of Argentina, Dr. Isidoro de Benedetti, who was 
questioned on this point by the researcher. He stated that it was his recollec- 
tion that one or more cases, involving use of evidence acquired by wiretapping, 
had been decided in the lower courts of his country, and that the obtaining of 
the information had been done with judicial authorization, on the same basis of 
intercepting private correspondence. A law graduate of Mexico also spoke of 
introduction of such evidence, in one case heard in the lower courts of his coun- 
try, which evidence has been admitted by analogy to the written correspondence 
also. Unfortunately, since the case law of lower courts is not published, it was 
impossible to document these statements, and a search through the supreme 
court digests failed to reveal any decisions on this point by the higher tribunals 
of any of the Hispanic countries. 

It would seem, therefore, that an authorized means of evidence through wire- 
tapping could possibly be admissible, by analogy, provided a judicial writ or 
order has been secured, and the proper safeguards observed. It was also as- 
certained through questioning that so-called unauthorized wiretapping is prac- 
ticed to some extent, in Latin America, particularly by police units or in those 
countries with strong executive centralization, where there is constant fear of 
revolution or breaches of security. Although unauthorized eavesdropping may 
not be used as evidence, in and of itself, it is probable that other proof which can 
be developed or ascertained, based on knowledge originally secured through 
wiretapping, may be accepted. 

The civil law courts are not bound by the strict rules of evidence of common- 
law jurisdiction, particularly as to hearsay, various types of declarations, etc. 
The judge in most countries is the arbiter of what is pertinent and acceptable 
and of the weight to be given the various categories of evidence. The majority 
of the Latin American countries are partisans of the freedom of the judge to 
accept and evaluate the evidence, to more or less extent. For example, Dr. 
Couture in his above-cited work (at p. 144) discusses the three concepts which 
have been followed in civil law countries in the matter of evidence, the first of 
which is less popular today than in the past. The evidence by legal proof, which 
is equivalent to the legislator stating to the judge, “You must formulate your 
decision strictly according to my rules,” sets forth rigid rules in the code, the 
second system, would give the judge freedom to decide according to his con- 
science (sana critica) basing his reasoning on logic and experience, and guided 
by very general rules of evidence provided by the legislator. The third system, 
which is quite broad, gives the judge complete freedom to convince himself 
(libre conviecién), just as if the legislator had stated: “You may decide as 
you please in accordance with the evidence, or even contrary to it if you are con- 
vineed you are right.” The systems of sana raz6én as the middle-of-the-road 
method, and the libre conviccién are used throughout the Hispanic countries. 
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For example, the Federal Code of Penal Procedure of Mexico, in article 206, 
reads: “Anything shall be admitted as evidence that is offered as such, pro- 
vided it constitutes evidence in the discretion of the judge investigating the case. 
When he judges it to be necessary, he may by any legal means establish the 
authenticity of said evidence.” The Code of Penal Procedure of Brazil, in 
article 157, reads: “The judge shall formulate his own conviction by freely 
evaluating the evidence.” 

In view of the above, what we term as “hearsay” evidence, as well as evidence 
developed from extrajudicial declarations, perhaps even evidence that is based 
on knowledge obtained illegally in the first place, may apparently be offered in 
court, and whether or not it is accepted would lie within the power of the judge. 

As a matter of informal information, obtained by the researcher through ques- 
tioning of various lawyers, it was learned that the technical backwardness in 
communications in many countries, where systems of any considerable size or 
perfection will be found only in the largest cities, as well as the expense of the 
equipment necessary to operate wiretapping activities, contribute to the limited 
use and to the fact that wiretapping has not attained any legal importance to 
date which would merit the attention of the legislator or the judge, or even of 
the legal author, who apparently has not considered it of sufficient interest to 
devote any comment thereto. 


SUMMARY OF CONCLUSIONS 


The use of evidence obtained by wiretapping is barely mentioned in the laws 
and codes of the Hispanic countries. In the specific cases wherein the intercep- 
tion of telephone conversation is mentioned, it is governed by the same provisions 
applied to epistolary and telegraphic correspondence. The reasoning of some 
proceduralists and action of some courts would seem to point to the fact that, 
even though not specifically mentioned as a means of evidence, wiretapping may 
be assimilated by analogy to epistolary and telegraphic communications of a 
private nature. Where the law provides for exceptions to the individual’s right 
to secrecy, provided prior judicial authorization is given for violation thereof and 
proper safeguards are observed, the evidence thus obtained is considered as 
authorized or lawful. Unauthorized wiretapping, it was learned, is not unknown, 
and probably is practiced to some extent by police and investigating bodies, and 
particularly in administrations fearing revolutions or violations in security sys- 
tems. It is agreed that such unauthorized evidence probably would not, in and 
of itself, be admitted as evidence, but further facts developed from or built upon 
knowledge originally obtained illegally, might often find its way into cases as 
legal evidence. 

The Hispanic law concepts as to what may constitute means of evidence, and 
the broad discretion permitted the judge to evaluate evidence freely according to 
his conscience, with few or no restrictions, would also seem to be favorable to 
acceptance of evidence obtained lawfully through wiretapping, or of evidence 
developed from knowledge obtained originally from illegal wiretapping. How- 
ever, whether authorized or unauthorized, the limited development of good tele- 
phone systems outside of a few large cities has not made the matter of sufficient 
importance to merit attention of either the legislator or the judge, and certainly 
not of the legal author, who has not felt it necessary even to give the subject 
a line or two in any of the recent works on evidence and procedure. 


CONSTITUTIONAL PROVISIONS IN FORCE IN HISPANIC COUNTRIES 


Constitution of Argentina (1949) (also in 1853) : 

“ArT. 29. * * * The domicile is inviolable, as also the epistolary correspond- 
ence and private papers; and a law is to determine in what cases and with what 
justification their search and seizure shall be allowed.” 

Constitution of Bolivia: 

“ArT, 15, Private papers and correspondence are inviolable and shall not 
be seized except in cases determined by law and by written order of competent 
authority setting forth the reasons therefor. Intercepted letters and private 
papers seized in violation of this provision shall have no legal effect.” 

Constitution of Brazil: 

“Art. 141. The Constitution assures Brazilians and foreigners residing in the 
country the inviolability of the rights respecting life, liberty, individual security 
and property in the following terms: 

“* * * 6, The secrecy of correspondence is inviolable.” 
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Constitution of Chile: 

“Art. 10. The Constitution insures to all the inhabitants of the Republic: 

“* * * 13. Inviolability of epistolary and telegraphic correspondence. Docu- 
ments or public securities shall not be opened, intercepted, or examined except 
in the cases expressly designated by the law.” 

Constitution of Colombia : 

“ArT. 38. Correspondence by telegraph and mail is inviolable. Letters and 
private papers may not be intercepted or examined, except by the authority, 
upon order of a competent officer in such cases and with such formalities as the 
law may establish, and for the sole purpose of securing legal evidence.” 

Constitution of Costa Rica: 

“Arr, 24. The private documents and written or oral communications of the 
inhabitants of the Republic are inviolable. However, the law may determine 
those cases in which the courts may order the seizure, search, or examination 
of private papers whenever this is absolutely necessary to clarify matters sub- 
mitted to their cognizance * * *, Correspondence that is seized, regardless of its 
kind, shall have no legal effect.” 

Constitution of Cuba: 

“Arr, 32. Secrecy of mail and other private documents is inviolable and neither 
the former nor the latter can be seized or examined except by official agents or 
officers, by virtue of a decree, stating its reasons, issued by a competent judge. 
In every case secrecy shall be maintained with respect to details alien to the 
matter that led to the seizure or examination. Secrecy of telegraphic, tele- 
phonic, or cablegraphic communication is declared inviolable on the same terms.” 

Constitution of Dominican Republic : 

“Art. 6. These rights are consecrated as inherent in the human personality : 

“* * * 8 Inviolability of correspondence and other private documents, which 
cannot be seized or inspected except as the result of legal proceedings in con- 
nection with matters which are then before the courts. Also inviolable is the 
secrecy of telegraphic, telephonic and cablegraphic communication.” 

Constitution of Ecuador: 

“Arr. 187. The State guarantees the following to the inhabitants of Ecuador: 

“* * * 7 The inviolability of correspondence by mail or otherwise. Con- 
sequently the interception, opening, or inspection of another’s correspondence 
is prohibited, except in the cases provided by the law.” 

Constitution of El Salvador: 

“Art. 159. Correspondence of every kind is inviolable; if intercepted, it shall 
not be given credence nor accepted as evidence in any legal action, with the 
exception of cases of receivership and bankruptcy.” 

Constitution of Guatemala: 

“ArT. 15. * * * (i) The correspondence of every person, his papers and private 
books are inviolable.” 

Constitution of Honduras: 

“Art. 52. Individual correspondence, private papers, and books shall not be 
seized except by virtue of a writ by a competent judge in criminal and civil cases 
as determined by law, and must be examined in the presence of the owner or, in 
his absence, of two witnesses, and that must be returned which has no relation 
to the matter under investigation.” 

Constitution of Haiti: 

“Art. 12. No search of the home or seizure of papers may take place except 
by virtue of law and in accordance with legally prescribed forms.” 

Constitution of Mexico: 

“Art. 16. No one shall be molested in his person, family, domicile, papers or 
possessions except by virtue of a written order of the competent authority stating 
the legal grounds and justification for the action taken. 

“Art. 25. Sealed correspondence sent through the posts shall be exempt from 
search and its violation shall be punishable by law.” 

Constitution of Nicaragua: 

“Art. 124. The inviolability of correspondence in all its forms and of private 
papers and documents is guaranteed. They may never be opened, searched or 
intercepted, except by virtue of a previous law and by order of a comeptent 
authority. 

“Art. 125. The correspondence, documents, and papers removed from post 
offices or from any other place, in violation of the law, shall have no legal effect 
whatever in a trial or elsewhere.” 

Constitution of Panama: 
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“ArT. 29. Correspondence and other private documents are inviolable and may 
not be seized or examined except by direction of competent authority and in 
accordance with legal formalities. In any case, privacy will be observed as to 
matters apart from the object of the seizure or the examination. 

“The examination of papers will be always effected in the presence of the 
interested party, or of a member of his family, or, in their absence, of two 
honorable residents of the same place.” 

Constitution of Peru: 

“Art. 66. Correspondence is inviolable. Letters and private papers may not be 
taken possession of, intercepted and searched, except by the judicial authority, 
in the cases and in the manner established by law. 


“Letters and private papers violated or abstracted have no effect in courts 
of law.” 


Constitution of the Philippines: 

“Art. III, Sec. 1 (5). The privacy of communication and correspondence shall 
be inviolable except upon lawful order of the court or when public safety and 
order require otherwise.” 

Constitution of Portugal: 

“Art. 8. The following constitute the rights and individual guarantees of 
Portuguese citizens : 

“* * * 6, Inviolability of domicile and secrecy of correspondence on condi- 
tions determined by law.” 

Charter of the Spanish People: 

“ArT. 13. Inside national territory, the State guarantees the liberty and inviola- 
bility of correspondence.” 

Constitution of Uruguay: 

“ArT. 28. The papers of private individuals, their correspondence, whether 
epistolary, telegraphic, or of any other nature, are inviolable, and they may 
never be searched, examined or intercepted except in conformity with laws 
which may be enacted for reasons of public interest.” 

Constitution of Venezuela: 

“ArT. 35. The inhabitants of Venezuela are guaranteed : 

“* * * 4, Inviolability of correspondence in all its forms. Only a competent 
authority, upon previously complying with the legal formalities, may seize let- 
ters, telegrams, private papers and other correspondence, in any case, secrecy 
shall be maintained respecting domestic and private affairs that have no relation 
with the proceeding.” 


A SUMMARY ON THE ADMISSIBILITY OF ILLEGALLY OBTAINED EVIDENCE UNDER 
JAPANESE LAW WITH REFERENCE TO WIRETAPPING 


STATEMENT 


Japan is selected in this report as a typical example to illustrate the status of 
wiretapping in the Far Eastern countries, such as the Republic of China, Re- 
public of Korea, Indonesia, and Thailand. There is no statutory provision pro- 
hibiting wiretapping nor the use thereof as evidence in a criminal trial, nor is 
there any court decision found on wiretapping or the interception of communica- 
tions. It is not possible, therefore, to include any judicial interpretations or 
legislation on the subject at issue in the attached report. As a corollary it is not 
possible to establish conclusively either that wiretapping for the detection of 
crime by law-enforcement officers or that the admission in a criminal trial of 
evidence obtained in this manner is legal, except by inference. 

Under the 1946 Constitution* of Japan the right of privacy of communication 
is sacred to every citizen. It is so guaranteed by the provisions of article 21 
of the said constitution, which read : 

“Art, 21 * * * no censorship shall be maintained, nor shall the secrecy of 
any means of communication be violated.” 

According to Minobe Tatsukichi, an authority on Japanese constitutional law, 
the last sentence of the preceding provisions, “nor shall the secrecy of any means 
of communication be violated” is thus interpreted : # 

“Under the old Constitution * the secrecy of communication is conditionally 
recognized ‘as an exception under circumstances prescribed by law.’ The 


1 Japanese Constitution, promulgated November 3, 1946; became effective on May 3, 1947. 

2 Minobe Tatsukichi: Shin-kemp6 Chikuj6 Kaisetsu (Commentary on the New Coustitu- 
tion Article by Artich), Tokyo, 1953 (2d edition). 

8 Meiji Japanese Constitution, promulgated 1889, amended and superseded by the Con- 
stitution of 1946. 
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present article recognizes such right without reservation. Moreover, the ter- 
minology of ‘correspondence’ under the old Constitution has been changed to that 
of ‘Communication,’ which means to include telegrams and telephones. Yet 
it shall not be construed to mean as a prohibition to open [censor] mails; because 
in time of emergency and when provided by law, the censorship of mails does not 
violate the provisions of the present article. However, it is absolutely prohibited 
to transmit to others any secrets obtained thereby in an official capacity.” 

Because the purpose of the law is to try to maintain a balance between the 
preservation of public welfare on the one hand and the protection of individual 
rights on the other, it is thereby stipulated in the provisions of article 1 of the 
Code of Criminal Procedure,‘ which read : 

“Arr. 1. The purpose of this law is, regarding criminal cases, to clarify the 
true facts of cases and to apply and realize criminal laws and ordinances fairly 
and speedily, while thoroughly accomplishing the maintenance of public welfare 
and security of fundamental human rights of individuals.” 

Thus, when the preceding provisions mentioned, “to clarify the true facts of 
cases,” it shall be construed to mean “facts found on the basis of evidence,” as 
provided in article 317 of the Code of Criminal Procedure which states: 

“Arr. 317. Facts shall be found on the basis of the evidence.” 

This adoption of the common-law principle of contentious procedure in the place 
of the continental inquisitional or mixed procedure, may be further illustrated by 
article 319 of the same code, which states: 

“ArT. 319. Confession made under compulsion, torture or threat, or after pro- 
longed arrest or detention, or which is suspected not to have been made vol- 
untarily shall not be admitted in evidence. 

“The accused shall not be convicted in case where his own confession, whether 
made in open court or not, is the only proof against him. 

“Confession mentioned in the two preceding paragraphs includes any admission 
of the accused which acknowledges himself to be guilty of the offense charged.” 

Furthermore, no document shall be used as evidence as a substitute for oral 
statement given in a public trial, of which article 320 of the same procedural code 
states: 

“Arr. 320. Except as otherwise provided by articles 321 to 328, no document 
shall be used as evidence as a substitute for a statement of any person given 
orally on the date for public trial, nor shall oral description of a statement made 
by another on other dates for fixed public trial be used as evidence.” 

Nevertheless, the judge or judges presiding shall have a free hand in evaluating 
the probative value of evidence presented. This fundamental principle of civil 
law is retained in the new Japanese Code of Criminal Procedure. Reference is 
therefore made to article 318 of the same code, which states: 

“ArT. 318. The probative value of evidence shall be left to the free discretion 
of judges.” 

Finally, any document which is not admissible as evidence may be used for 
the purpose of determining the credibility of statements made on the date of 
the public trial, of which article 328 of the same code states: 

“ArT. 328. Any document or oral statement, which shall not be used as 
evidence by virtue of articles 321 to 324, may be used as a method for determin- 
ing the credibility of the statement made on the date either for the preparation 
for public trial or for the public trial by the accused, witness, or other persons 
(who have given the statement outside of the court).” 

On the subject of illegally obtained evidence, Aoki Hidegoro states: ° 

“Tilegally obtained evidence, in its broader sense, may include all sorts of 
evidence obtained by torture or compulsion, and evidence derived from unlawful 
restriction on the defendant’s right of cross-examination, and so forth. The 
scope of the term used generally in the law of evidence, however, concerns 
with evidences obtained by unlawful seizure, search, and the like. The reason 
for the separate treatments must lie on the question that whether an illegality 
in procedural matter would affect the contents of [the probative value of] 
evidence. In such a case as confession by torture or compulsion, there is in 
existence a clear danger of affecting the contents of evidence, and, therefore, the 
issue becomes necessarily related to its admissibility. On the contrary, there 


4Japanese Code of Criminal Procedure, promulgated 1948 (law No. 131); became 
effective on January 1, 1949. 

5 Aoki Hidegoro: Horitsu jitsuma Koza; chapter on evidence: pp. 1962-1973. ‘Tokyo, 
1956. 
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is no such concern over evidence obtained by unlawful search or seizure. Ac- 
cordingly, the admissibility of illegally obtained evidence must be considered 
from two different aspects; namely, discovery of substantive truth and other 
interests equal or superior thereto. Strictly speaking, this is not a problem of 
admissibility of evidence, but a problem of the propriety or permissibility of 
evidence. The permissibility of evidence may reach different conclusions de- 
pending upon whether the problem is considered from the viewpoint of proce- 
dural illegality which would affect its contents, or from the viewpoint of fairness 
in the procedure and protection or fundamental human rights, apart from the 
problem of its probative value. Court decisions, taking the former view, had 
held that such evidence are permissible; because ‘a thing seized cannot be af- 
fected in its quality nor changed in its form even though the procedure of seizure 
was illegal. Therefore, the probative value of the evidence regarding its form 
et al., cannot be affected.’ ” 

The Supreme Court decision mentioned in the preceding authoritative state- 
ment reads: 

“Even though there existed such an illegality as contended in the procedure of 
seizure, if the thing seized was properly examined as evidence at the public trial 
at all (which is clear from the record), the finding of fact by the trial court 
on the basis of this evidence cannot be considered as erroneous. A thing seized 
cannot be affected in its quality nor changed in its form because of the unlawful 
procedure of seizure, and hence its probative value as evidence will not be al- 
tered. It is, therefore, entirely up to the discretion of the court to decide whether 
or not to use this evidence as the basis for criminal conviction. The defendant 
contends that the admissibility in evidence of the thing illegally seized must 
be denied, citing an analogy that a deposition made by unlawful procedural 
means must be denied of its admissibility, but the attending circumstances of 
the one is different from the other. A deposition is a record of statement and 
the statement is derived by inquiries. Illegality in the procedure of inquiries, 
therefore, may affect the contents of the statement and accordingly, illegality 
in making a deposition may cause suspicion of the truth of the contents recorded 
(which includes also the problem of whether the deposition was written down 
verbatim as stated). On the contrary, with a thing seized, even though there is 
in existence such an illegality in procedure of seizure as contended, the nature 
or form of the thing is still not affected thereby. The contention is hereby over- 
ruled.” [Supreme Court decision of December 13, 1949; No. RE 2366.] ° 

Referring to the Supreme Court decision cited above Aoki Hidegoro continued 
to comment thus:* 

“Though this particular decision is concerned with a case under the old Code 
of Criminal Procedure, it may be regarded as representing the general view of 
the legal profession as to its applicability under the new Code of Criminal 
Procedure. The decision may be commendable if the only concern of the case 
is the discovery of substantive truth. It does not, however, comply with the 
principle of fairness on procedural matter or the guarantee of fundamental 
human rights of individuals as provided by the Constitution (art. 35). Most of 
the scholars are of opposite view regarding the decision of the court, and 
assert that evidence obtained through unlawful procedure must either be pro- 
hibited, or restrictced, or denied of its admissibility. * * * It is needless to men- 
tion, that courts are imbued with the duty to find the truth of the cases brought 
before them, while at the same time to protect individual human rights and to 
realize justice. From the logical point of view it is absurd to present a 
fact obtained by illegal means and to request recognition and protection of the 
court who is to administer justice. Moreover the new Code of Criminal Procedure 
when in enunciating the purpose of law (art. 1), anticipates the probable neces- 
sity to restrict the means to discover the truth as the case may require, in order 
to preserve the fundamental human rights of individuals. It will not do mere- 
ly to discover truth, but to discover such truth as can be found by due process 
that may be worthy of the name ‘truth.’ ” 

So far there is no statutory provision nor any court decision hoiding squarely 
on the issue of wiretapping. The general trend of the court decisions is in favor 
of the admission of illegally obtained evidence provided that particular act of 





6 Ibid. 
7 Ibid. 
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procedural illegality does not affect the quality of the evidence. For instance, 
evidence obtained by eavesdropping [Tokyo High Court decision, July 14, 1953 ; 
reported in Hanrei-jilio, vol. 4, No. 1]° or planting a spy (using of undercover 
man) [Tokyo High Court decision September 26, 1951; Hanrei-shu, vol. 4, No. 
13] * or trickery against the defendant [Supreme Court decision, March 5, 1953; 
Keiji hanrei-shu; vol. 7, No. 3] “{Tokyo High Court decision, Dec. 11, 1951; 
Keiji hanrei-shu, vol. 4, No. 14]™“ have been held admissible. In theory, the 
court must first consider the admissibility of certain evidence presented, and it 
must exclude any illegally obtained evidence as a matter of course even without 
the objection of the defendant. However, in practice, any evidence submitted, 
even though illegally obtained, once being examined at the public trial without 
encountering any objection by the defendant, may be used for the purpose of 
finding the facts, and it would not be construed as having violated the procedural 
law. In a recent court decision at the Tokyo High Court [July 17, 1953; No. 
Ku-76] “ it is held that the using of detecting machines to listen to conversations 
between Japanese Communist Party members, secretly installed for the purpose 
of the detection of crime, is not an infringement of freedom of assembly. 
Reference is made to the pertinent part of the decision,” which reads: 

“* * * Japanese nationals, regardless of who they are, shall always have the 
right to exercise the fundamental rights in such a way as to conform to the 
welfare of the public. Therefore, the exercise of these fundamental rights is not 
without restraint; it must stay within the limit so that public welfare may be 
preserved. Generally speaking, if a man is being suspected of committing a 
crime regardless of the nature of the crime or the harm caused thereby, it is the 
duty and within the jurisdiction of the judicial police to investigate the crime. As 
to the means of conducting a criminal investigation, they are at liberty to employ 
all necessary measures available to them, provided they do not employ any com- 
pulsory measures and comply with the provisions of the law. Corollary, the 
scope of investigation is not necessarily confined to the suspect but may also 
include third parties concerned, so as to discover the truth of the case * * *.” 

As to wiretapping, similar analogy probably would be applied. It seems that 
under Japanese law, the maintenance of the balance of public welfare and 
fundamental human rights of individual is paramount. Hence, it is an accepted 
view of the jurists that the freedom of correspondence or secrecy of communica- 
tion (including telegram and telephone) may be restricted when it is contrary to 
public welfare. 


8 Ibid. 
® Tbid. 
10 Thid. 
1 Thid. 
12 Digest of Court Decisions on Constitutional Law, Tokyo (1956), pp. 267-270. 
383 Ibid. 
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A list of law review articles appearing in the Index of Legal Periodicals on 
wiretapping follows: 

Dictaphone and telegraphone in evidence (Sol. J. 71: 217, March 19, 1927). 

Telephone conversations, identification of the person speaking (B. U. L. Rev. 
13: 135-141, January 1933). 

Admission of dictagraph records to prove conversation (Southern Calif. L. 
R. 8: 334-336 January 1953). 

Dictograph records as evidence (N. J. L. Rey. 1: 176-182, May 1935). 

Admissibility of evidence by wiretapping (J. Crim, L. 29: 134-136, May—Jan- 
uary 1938; Md. L. Rev. 8: 266-271, April 1939; Ill. B. J. 28: 213-215, March 1940). 

Admissibility of evidence of intercepted communications (Wash. U. L. A. 24: 
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Rey. 18: 229-232, April 1940; St. John L. Rev. 14: 412-414, April 1940). 

Competency of evidence obtained by tapping of telephone wires (Temple U. L. 
Qr. 14: 287-289, February 1940; Cornell L. Qr. 25: 445-448, April 1940; Iowa L. 
Rey. 25: 669-671, March 1940; Mich. Law Review 38: 1097-1106, May 1940). 

Constitutional law, admissibility of wiretapping evidence, Federal Communica- 
tions Act construed. (N. Y. L. Q. Rev. 15: 279-280, January, 1938; Ill. B. J. 
26: 376-378, June 1938; Ia. L. Rev. 23: 429-30, March 1988; Kan. City L. 
Rev. 6: 214-16, April 19388: Ohio State L. J. 4: 242-6, March 1938: St. Johns L. 
Rev. 12: 352-5, April 1938; So. Calif. L. Rev. 11: 369-71, March 1938; U. P. L. 
Rey. 86 : 436-7, February 1938). 

Dictaphone conversation, identification (Geo. L. J. 26: 162-163, November, 
1937). 

Effect of the recent wiretapping decision on the admissibility of illegally ob- 
tained evidence (Geo. Wash. L. Rev. 6: 326-35, March 1938). 

Federal Communications Act, admissibility of evidence obtained by federal! 
agents by wiretapping (Oreg. L. Rev. 17: 221-9, April 1938). 

Federal Communications Act, interception of intrastate messages (Ia. L. Rev. 
25 : 671 March 1940). 

Illegally obtained evidence, unreasonable searches and seizures, evidence ob- 
tained through wiretapping by federal agents (U. of Detroit L. J. 3: 85-90, Jan- 
uary 1940; Brooklyn J. Rev. 9: 214-21, January 1940; Har. L. Rev. 53: 863-71, 
March 1940; Ill. L. Rev. 34: 758-62, February 1940). 

Illegally secured, indirect use of (Ga. B. J. 2: 70-2, February 1940). 

Searches and seizures: admissibility of evidence obtained by tapping wires, 
construction of present federal statute (Miss. L. J. 10: 325-7, April 1938; Temp. 
L. Q. 12: 409-11, April 1938; Texas L. Rev. 16: 574-5, June 1938). 

Statutory construction, admissibility of evidence obtained by federal agents by 
wiretapping intrastate communication (Temp. U. L. Q. 13: 263-264, February 
1939; Va. L. Rev. 25: 628-629, March 1939). 

Wiretapping, admissibility of evidence in federal criminal prosecution (U. 
Pitts, L. Rev. 4: 221-223, March 1938; Harv. L. Rev. 51: 1107-1108, April 1938; 
U. Pa. L. Rev. 86: 674-675, April 1938). 
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Wiretapping, Fed. Communications Act not applicable to intrastate communica- 
tions (St. John’s L. Rey. 14: 179-182, November 1939; Calif. L. Rey. 28: 101- 
103, November 1939). 
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cepted with consent of one party (U. of Chicago Law Review 8: 346-349, Feb- 
ruary 1941). 

Federal rule of admissibility of evidence when illegally obtained (U. of Penn- 
sylvania Law Review 89: 240-241, December 1940). 

Intercepted messages as valid evidence (U. of Pittsburgh Law Review 8: 248—- 
255, May 1942). 

Testimony indirectly obtained by wiretapping in violation of Federal Commu- 
nications Act held admissible against defendants not participating in conversa- 
tions (Harvard Law Review 55: 141-142, November 1941; Texas Law Review 
20: 232-237, December 1941; Wisconsin Law Review 1942: 109-115, January 
1942). 

Use of detectaphone—sec. 605 of Federal Communications Act (Tulane Law 
Review 17 : 129-130, September 1942; Bill of Rights Review 2: 299-302, Summer 
1942; Michigan Law Review 40: 1238-1240, June 1942; U. of Pennsylvania Law 
Review 91: 82-83, August 1942; Virginia Law Review 29: 116-117, August 1942). 

Wire Tapping (Lawyers Guild Review 1: 32-33, October 1941; Lawyers Guild 
Review 1: 4-11, March 1941; U. of South Carolina, Selden Society Year Book 
4: 75-81, June 1940). 

Wire tapping civil liberties and law enforcement (Bill of Rights Review 
1: 48-52, Summer 1940). 

Wiretapping, illegally obtained evidence, derivative use (Louisiana Law Re- 
view 2: 759-761, May 1940; Air Law Review 11: 214-217, April 1940; Southern 
California Law Review 14: 82-83, November 1940). 

Wiretapping, in court and Congress (International Juridical Assoc. Bulletin 
(Published with Lawyers Guild Review) 11: 20-21, August 1942). 

Wiretapping—sec. 605 of the Federal Communications Act (Tulane Law Re- 
view 17: 125-129, September 1942; Indiana Law Journal 18: 138-139, January 
1943). 

Wirestapping, the Hobbs and Walter bills compared (Georgetown Law Journal 
29: 889-896, April 1941). 

Admissibility of intrastate messages obtained by wiretapping (George Wash- 
ington Law Review 6: 1111-1114, May 1940). 

The legal status of wiretapping under the Federal Constitution (U. of Detroit 
Law Journal 6: 69-77, January 1943). 

Protection against invasion of privacy in communications (Washington and 
Lee Law Review 3: 270-285, Spring 1942). 

Detectaphone—use of by Federal agent (Tennessee Law Review 18: 218-219, 
February 1944). 

Evidence—admissibility of illegally obtained—Constitutional considerations 
(Cornell Law Quarterly 30: 111-115, September 1944). 

Legislation—statutory construction—meaning of the term “intercept” as used 
in Federal Communications Act (Southern California Law Review 21: 424-426, 
July 1948). 

Recording telephone conversations (Journal of the Missouri Bar 4: 139-141, 
July 1948). 

Law of wiretapping (Cornell Law, Quarterly 32: 514-555; 33: 73-98, June- 
September 1947). 

Identity of person engaging in telephone conversation as hearsay (Arkansas 
Law Review 5: 225-227, Spring 1951). 

Interception of telephone message—illegally obtained evidence—conduct as 
hearsay (Texas Law Review 29: 962-964, October 1951). 

Telephone conversations mechanically recorded or overheard through exten- 
sion with consent of one of the parties to the call held admissible (Connecticut 
Bar Journal 24: 2538-257, June 1950; Virginia Law Review 36: 543-545, May 
1950). 

Study of Justice Department policies on wirestapping (Lawyers Guild Review 
9: 57-69, Spring 1949). 

Telephone conversations (U. of Pittsburgh Law Review 11: 704-707, Summer 
1950). 

Wiretapping (Miami Law Quarterly 3: 604-612, June 1949). 

Admissibilitv of evidence obtained by wiretapping (Iowa Law Review 36: 372- 
376, Winter 1951). 
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Congressional wiretapping policy overdue (Stanford Law Review 2: 744-762, 
July 1950). 

Coplon case: wiretapping, state secrets and national security (U. of Kansas 
City Law Review 19: 215-219, April-June 1951; Yale Law Journal 60; 736-743, 
April 1951). 

Crimes—tapping telephone—subscribers criminal liability (Albany Law Re- 
view 15: 122-123, January 1951). 

Defendants rights to examine data as having been used in evidence or as 
having given leads to evidence (Notre Dame lawyer 26: 550-554, Spring 1951). 

Right of privacy versus the public interest (Journal of Criminal Law 40: 
476-483, November-December 1949). 

What constitutes wiretapping (Illinois Law Review 45: 689-692, November- 
December 1950). 3 

Wiretapping problem: an analysis and a legislative proposal (Columbia Law 
Review 52 : 165-208, February 1952). 

Admissibility in a State court of evidence obtained by wiretapping (Missouri 
Law Review 18: 185-191, April 1953). 

Admissibility in the Federal courts of evidence obtained by eavesdropping 
through the use of communications device (Wyoming Law Journal 7: 89-100, 
winter 1953). 

Constitutional law—wiretapping—interception of conversations between at- 
torney and client as a denial of effective aid of counsel (Fordham Law Review 21: 
175-178, June 1952; Wyoming Law Journal 7 : 4447, fall 1952). 

Criminal law—admissibility in State court of wiretap evidence obtained in 
violation of Federal Communications Act (Brooklyn Law Review 19: 314-316, 
April 1953; Catholic U. Law Review 3: 132-136, May 1953; Texas Law Review 
31: 70-73, November 1952). 

Exclusion of evidence obtained by wiretapping—an illusory safeguard (Yale 
Law Journal 61: 1221-1226, November 1952). 

Present status of wiretap evidence (N. Y. Law School Student Law Review 
1: 165-178, summer 1952). 

Evidence—admission of illegally obtained information by wiretapping (U. of 
Detroit Law Journal 16: 149-151, March 1953). 

Wiretapping in Missouri (Washington U. Law Quarterly 1953: 340-351, June 
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State courts and the admissibility of evidence obtained by wiretapping (Journal 
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149-151, March 1953). 

More on admissibility of evidence obtained by wiretapping (Maryland Law 
Review 13 : 235-242, summer 1953). 

Aftermath of the Schwartz case (Southwestern Law Journal 7: 500-507, fall 
1953). 

Evidence—wiretapping and the Congress (Michigan Law Review 52: 430-444, 
January 1954). 

Evidence—admissibility of wiretap evidence—plea of fabrication (Notre 
Dame Lawyer (1954) 29: 309-314). 

Public security and wiretapping (Cornell Law Quarterly 39: 195-212, winter 
1954). 

Evidence—admissibility of evidence obtained by wiretapping (Dicta 31: 196- 
198, May 1954). 

Evidence—consent of one party to a telephone conversation avoids wiretap 
ban under Federal Communications Act (George Washington Law Review 22: 
766-770, June 1954; Georgetown Law Journal 42: 306-310, January 1954; Min- 
nesota Law Review 30: 673-676, May 1954). 

New advantages afforded in conducting investigations by mechanical intercep- 
aa” telephone conversations (Insurance Counsel Journal 21: 33-136, April 
Yo4). 

Admissibility of illegally obtained evidence in Texas—wiretapping (Baylor 
Law Review 6: 259-271, winter 1954). 

Evidence—admissibility of wiretap evidence—plea of fabrication (People v. 
Feld (N. Y.) 113 N. BE. (2d) 440). 

Evidence—legality of wiretapping—divulgence in court (North Dakota Law 
Reviews 31: 178-186, April 1955). 

Evidence—application of Federal wiretapping statute to recording authorized 
by informer without consent of accused (United States vy. Stephenson, 121 F. 
(Supp.) 274) (Washington and Lee Law Review 12: 90-99, 1955). 
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On current proposals to legalize wiretapping (L. B. Schwartz, University of 
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Problem of wiretapping and proposed legislative remedies (Hastings Law 
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Evidence—section 605 of the Communications Act—applicability to intercep- 
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Sacred curtain. E. W. Tomkins (Dick. Law Review 60: 251. March 1956). 

Use of intercepted communications in trials by courts-martial (J. P. Byron. 
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Admissibility of wiretapped evidence at Common Law (W. Va. L. Rev. 58: 268. 
April 1956). 

Criminal law—Evidence—Wiretapping with consent (Calif. L. Rev. 44: 780. 
October 1956). 

Criminal law—Wiretapping evidence—Admissibility of telephone conversa- 
tions overheard on extension phones (Rocky Mt. L. Rev. 29: 258. February 
1957). 

Evidence—Wiretapping—Admissibiltity of evidence obtained by wiretapping 
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Federal jurisdiction under the commerce clause and intrastate extortion 
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Illegal interception of communications: eavesdropping and wiretapping (AlI- 
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Protection against eavesdroppers (N. Y. County B. Bull. 14: 20. May 1956). 

Simultaneous overhearing of a conversation via an extension phone held not 
to be an interception within the federal “wiretap” statute (Syracuse L. Rey. 
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Evidence—Criminal law—-Wiretupping by extension telephone (Tex. L. Rev. 
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Wiretapping: an examination of United States experience (L. J. 107: 564. 
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Evidence—Wiretap evidence obtained by local authorities admissible in fed- 
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Admissibility of evidence procure’ contrary to statute (Md. L. Rev. 17: 357. 
Fall 1957). 
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